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 P R O C E E D I N G S 1 

 (10:25 a.m.) 2 

  CHAIRPERSON GRIFFIS:  And again, my name 3 

is Geoff Griffis.  I am Chairperson, and Vice Chair is 4 

Ms. Miller.  Also with us, Board member Mr. Etherly, 5 

and joining us today from the Zoning Commission is Mr. 6 

Hood. 7 

  Copies of the agenda are available to you. 8 

 They're on the wall where you entered into the 9 

hearing room. 10 

  There are several very important things 11 

that I'm going to go through in terms of these opening 12 

remarks.  I will perhaps restate them as we process 13 

through the hearing and people do not have a full 14 

understanding. 15 

  But there are two important aspects of 16 

recording of all public hearings before the Board of 17 

Zoning Adjustment.  First of all, there is a court 18 

reporter who is sitting on the  floor to my right.  He 19 

is transcribing the official record of the hearing. 20 

  Secondly, all hearings before the Board of 21 

Zoning Adjustment are now being broadcast live on the 22 

Zoning Office Website.  Therefore, we have several 23 

things, first of all, to ask that everyone turn off 24 

all their cell phones and beepers at this time. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 6 

  Also, of course, according to our 1 

regulations, we cannot have any disruptive noises or  2 

actions in the hearing. 3 

  And when coming forward, I would ask that 4 

you state your name and your address for the record 5 

and then proceed with your testimony.  You will then 6 

turn off the microphone when you're finished talking 7 

so that we don't have additional feedback. 8 

  Also, before coming forward you will need 9 

to fill out two witnesses cards.  Witness cards are 10 

available to you where you entered into the hearing 11 

room.  They're also available in front of us at the 12 

testimony table.  Those two witness cards go to the 13 

recorder who is sitting to my right. 14 

  The order of procedure for special 15 

exceptions and variances I will go through very 16 

quickly.  First of all, we'll have statement of the 17 

witnesses of the applicant. 18 

  Second would be government reports 19 

attendant to the application. 20 

  Third would be the Advisory Neighborhood 21 

Commission Report. 22 

  Fourth would be persons or parties in 23 

support of an application. 24 

  Fifth would be persons or parties in 25 
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opposition. 1 

  Sixth and finally, we would have closing 2 

remarks or rebuttal by the applicant. 3 

  We do have time constraints accorded in 4 

our regulations.  I'm going to dispense with running 5 

through all of our regulations in terms of timing, but 6 

we'll get to that if it is, in fact, appropriate. 7 

  A very important thing, however, is cross 8 

examination of witnesses is permitted by the applicant 9 

or parties in the case.  The ANC within which the 10 

property is located is automatically a party in the 11 

case and, therefore, obviously are able to cross 12 

examine witnesses. 13 

  The record will be closed at the 14 

conclusion of public hearing on this case, except for 15 

any material that's specifically requested by the 16 

Board, and the Board will be very specific on what 17 

material is to be submitted into the Office of Zoning 18 

and when it is to be submitted. 19 

  Once that is received, of course, no other 20 

information would be accepted and the record would 21 

then finally be closed. 22 

  The Sunshine Act requires that this Board 23 

conduct all its proceedings in the open and before the 24 

public.  This Board may, however, consistent with its 25 
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rules and procedure and regulations and the Sunshine 1 

Act enter into executive session during or after the 2 

hearing on a case. 3 

  Entering executive session is used by the 4 

Board to do several things, as appropriate.  One is 5 

reviewing the record, and the second is deliberating 6 

on a case. 7 

  The decision of this Board in contested 8 

cases must be based exclusively on the record that is 9 

created before us.  So we ask several things of 10 

people, the most important being please not engage 11 

Board members in any conversation while you are here 12 

present today so that we do not give the appearance of 13 

receiving information outside of the record. 14 

  The Board will now consider any 15 

preliminary matters.  Preliminary matters are those 16 

which relate to whether a case will or should be 17 

heard, such as requests for a postponement, 18 

continuances or withdrawal or whether proper and 19 

adequate notice has been provided. 20 

  If you are not prepared to go forward 21 

today with a case or you believe that the Board should 22 

not proceed with one of the cases on the agenda, I 23 

would ask for that indications shortly after I hear 24 

from staff to see whether they have any preliminary 25 
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matters for us at this time. 1 

  MS. BAILEY:  Mr. Chairman and to members 2 

of the Board and to everyone, good morning.  There are 3 

preliminary matters.  It has to do with the two cases 4 

that are scheduled this morning, Mr. Chairman. 5 

  The first one is Application No. 17075 of 6 

Gorgone Family LP; that's Chef's Express Carryout.  7 

There is a request for postponement in that case. 8 

  CHAIRPERSON GRIFFIS:  Okay.  I guess then 9 

why don't we call the two cases in the morning.  We'll 10 

call the first case on the agenda and deal with its 11 

preliminary matter, and then we'll call the second and 12 

deal with its preliminary matter. 13 

  I also do want to say a very good morning 14 

to Ms. Bailey who is sitting to my very far right 15 

representing the Office of Zoning, and also Mr. Moy, 16 

representing the Office of Zoning. 17 

  With that then, why don't we call the case 18 

so that we can get right into it. 19 

  MS. BAILEY:  Application No. 17075 of 20 

Gorgone Family LP.  That's Chef's Express Carryout, 21 

pursuant to 11 DCMR 3104.1, for a special exception to 22 

allow a convenience store in an apartment house under 23 

Subsection 354.1, or in the alternative, pursuant to 24 

11 DCMR 3103.2, a variance from the use provisions to 25 
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allow a delicatessen -- that's a carryout, no 1 

seating -- in the DCOD/4-5-3 District at premises 1417 2 

17th Street, N.W., also known as Square 181, Lot 149. 3 

  Please stand to take the oath, all of 4 

those persons who will be testifying or speaking with 5 

the board this morning.  Please stand to take the 6 

oath. 7 

  CHAIRPERSON GRIFFIS:  If you're going to 8 

address the board at any time during the proceedings 9 

this morning is you could stand and give your 10 

attention to Ms. Bailey for any cases on the agenda. 11 

  MS. BAILEY:  Please raise your right hand. 12 

  (Whereupon, the witnesses were duly 13 

sworn.) 14 

  CHAIRPERSON GRIFFIS:  Who's going to 15 

start? 16 

  MR. GELL:  Good morning, Mr. Chairman.  17 

I'm Stephen Gell.  I'm representing the Chef's Express 18 

Carryout. 19 

  You have a letter which was submitted by 20 

the applicant.  The application was made by the Chef's 21 

Express, by Mr. Ming Zang, who owns the building, who 22 

owns the carryout, and he's asked for a postponement. 23 

 He recently contacted me, and we've only really this 24 

morning concluded that I will, in fact, be 25 
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representing them, and there has not been enough time 1 

for me to get into the issues or to prepare a case.  2 

So I'm hopeful that you can give us some time to do 3 

that, in addition to which I've just this morning had 4 

some conversation with one of the neighbors and a 5 

representative from the ANC.  I think there may be a 6 

possibility that through some discussions we can bring 7 

some of the parties together. 8 

  Obviously, there are never any guarantees 9 

to that, but I have been successful in the past. 10 

  CHAIRPERSON GRIFFIS:  Mr. Gell, so you 11 

have taken time at least to review the record, the 12 

application; is that correct? 13 

  MR. GELL:  I have looked at the 14 

application.  I've looked at the record. 15 

  CHAIRPERSON GRIFFIS:  Have you looked 16 

substantially enough at the application to indicate 17 

whether they are properly before the Board or are they 18 

asking for the correct relief? 19 

  MR. GELL:  I have not made that 20 

determination. 21 

  CHAIRPERSON GRIFFIS:   Okay.  Perhaps that 22 

something that you would look at very closely. 23 

  Does this currently have a certificate of 24 

occupancy? 25 
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  MR. GELL:  Yes.  I understand there are 1 

several that have been submitted to the Board as part 2 

of the application. 3 

  CHAIRPERSON GRIFFIS:  Right. 4 

  MR. GELL:  Whether the certificate of 5 

occupancy permits -- 6 

  CHAIRPERSON GRIFFIS:  But there's a C of O 7 

currently; is that correct? 8 

  MR. GELL:  There's a question about 9 

whether the certificate of occupancy permits the 10 

current us, and that's something, too, that I'll be 11 

investigating. 12 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  I 13 

think that would be a clarity that the Board would 14 

look for initially.  So I would certainly hope that 15 

you would return with that. 16 

  How much time is needed in order to get 17 

this all together? 18 

  MR. GELL:  My understanding is that Ms. 19 

Nero had suggested May, a date in May as being the 20 

first opportunity. 21 

  CHAIRPERSON GRIFFIS:  Ms. Bailey, what's 22 

the schedule? 23 

  MR. GELL:  We have no objection to that. 24 

  MS. BAILEY:  You're looking for a date in 25 
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May, Mr. Chairman? 1 

  CHAIRPERSON GRIFFIS:  I believe so, yes. 2 

  MS. BAILEY:  Mr. Gell, do you have a 3 

preference? 4 

  MR. GELL:  I think pretty much any  5 

Tuesday in May is going to be okay for me at this 6 

point. 7 

  MS. BAILEY:  Mr. Chairman, may I suggest, 8 

May 11th, in the morning. 9 

  CHAIRPERSON GRIFFIS:  May 11th, I do 10 

believe would be appropriate.  I'm wondering whether 11 

this should be an afternoon case. 12 

  MS. BAILEY:  I believe we have something 13 

for the afternoon and you may not see it on your 14 

schedule, but there possibly is something for the 15 

afternoon. 16 

  CHAIRPERSON GRIFFIS:  Okay.  Then let's 17 

put it for the first case in the morning on May 11th. 18 

  MS. BAILEY:  okay. 19 

  MR. BOWIE:  Mr. Chairman. 20 

  CHAIRPERSON GRIFFIS:  Yes.  Can you turn 21 

your microphone on? 22 

  MR. BOWIE:  Thank you. 23 

  Mr. Chairman, members of the Board, I'm 24 

Darren Bowie representing ANC-2B. 25 
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  We would oppose -- 1 

  CHAIRPERSON GRIFFIS:  Oh, I'm sorry, yes. 2 

  MR. BOWIE:  We would oppose this 3 

continuance, and I think there are several matters 4 

that the Board should consider in deciding whether to 5 

grant this request for a continuance. 6 

  First, it's our understanding that counsel 7 

is representing the tenants who rent the establishment 8 

at issue, and the requested relief, a variance for 9 

special exception, particularly a variance, it's the 10 

owner of the property's burden to meet those 11 

particular tests. 12 

  CHAIRPERSON GRIFFIS:  Mr. Gell, do you 13 

have authorization from the owner to represent this 14 

before us? 15 

  MR. GELL:  I have not gotten written 16 

authorization.  My conversations with him indicates 17 

that he's in back of their attempt and their 18 

application.  I have made it as one of the 19 

requirements that, in fact, I get that written 20 

authorization from the owner. 21 

  CHAIRPERSON GRIFFIS:  Okay.  It's an 22 

excellent point, and that obviously would be required 23 

for them to proceed with an application. 24 

  MR. BOWIE:  Yes, that's right.  It's our 25 
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understanding that the application was actually made 1 

by the owner.  The owner did appear before the ANC.  2 

So we would object on those grounds. 3 

  And also, the ANC and the neighborhood 4 

would be prejudiced by a further delay in this matter. 5 

 This has been and will be certainly presenting 6 

testimony on this issue when this does come before the 7 

Board, but the problems with this establishment have 8 

been going on literally for years and years. 9 

  CHAIRPERSON GRIFFIS:  How does that 10 

prejudice you from continuing this case? 11 

  MR. BOWIE:  Well, because the severe 12 

adverse effects on the neighborhood will be 13 

continuing, and we're ready to go today.  The owner 14 

has had -- 15 

  CHAIRPERSON GRIFFIS:  But that doesn't 16 

prejudice you in putting on a case. 17 

  MR. BOWIE:  Well, it doesn't -- 18 

  CHAIRPERSON GRIFFIS:  For instance, we 19 

will spend -- if I call this case now, I'd force Mr. 20 

Gell.  I'd give him five minutes to get prepared, and 21 

we'd come back out.  I can tell you on the initial -- 22 

on the reading of this application, the Board is not 23 

clear on what actual relief is coming.  I think we're 24 

going to spend about two, two and a half hours on 25 
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trying to figure that one out.  That's it for the 1 

morning. 2 

  We will continue this.  This isn't ready 3 

to go for numerous reasons, in my opinion, not to 4 

mention one:  Mr. Gell is not prepared to represent 5 

the application.  So when you say that you would be 6 

prejudiced by a continuance of it, that's a very 7 

serious matter, and I want to get down to the 8 

substance of what would be the basis for you to be 9 

prejudiced when, in fact, I think you'd have a much 10 

clearer time in the May proceeding because we'll all 11 

be understanding of what we're here and what we're 12 

going to be arguing or what application we're going to 13 

be hearing. 14 

  Why don't you introduce yourself now that 15 

you're here?  I'm sorry to cut you off. 16 

  MR. BOWIE:  Yeah, that's fine. 17 

  MR. BJORGE:  Hello.  My name is Mark 18 

Bjorge.  I have party status in this application.  I 19 

also have a group of neighbors -- 20 

  CHAIRPERSON GRIFFIS:  How can you have 21 

party status?  We haven't granted party status. 22 

  MR. BJORGE:  I have applied for party 23 

status.  You are correct. 24 

  CHAIRPERSON GRIFFIS:  Okay.  And your name 25 
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is? 1 

  MR. BJORGE:  My name is Mark Bjorge. 2 

  CHAIRPERSON GRIFFIS:  Okay. 3 

  MR. BJORGE:  And I have also applied for 4 

party status as a representative of the neighbors on 5 

the block that Chef's Express is located. 6 

  CHAIRPERSON GRIFFIS:  Okay. 7 

  MR. BJORGE:  It's my understanding that 8 

there are two requests at hand, perhaps one for a 9 

convenience store, perhaps another for a carryout.  Is 10 

that the nature of what you were just mentioning in 11 

terms of it taking two and a half hours in order to 12 

see which request goes forward? 13 

  CHAIRPERSON GRIFFIS:  Somewhat. 14 

  MR. BJORGE:  Somewhat? 15 

  CHAIRPERSON GRIFFIS:  What's your 16 

question? 17 

  MR. BJORGE:  My question is I think that 18 

the request for the convenience store was improperly 19 

made.  It's more of a statement in that it doesn't 20 

meet the -- 21 

  CHAIRPERSON GRIFFIS:  See that.  We're 22 

already starting to discuss it right here.  I think it 23 

makes my point. 24 

  Let's go back to the ANC in terms of what 25 
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prejudice there would be in setting this off to May. 1 

  MR. BOWIE:  The prejudice would be the 2 

continuing adverse effects on the neighborhood -- 3 

  CHAIRPERSON GRIFFIS:  Indeed. 4 

  MR. BOWIE:  -- while this establishment is 5 

continued to be allowed to operate illegally in our 6 

view, and that is why we feel the Board should resolve 7 

this today. 8 

  CHAIRPERSON GRIFFIS:  All right, okay.  9 

And believe me, the Board takes that very seriously, 10 

but there's no reason for us to set things off that 11 

are detrimental or we may find to be detrimental. 12 

  Again, I think there can be enforcement 13 

mechanisms that are outside our scope and our 14 

jurisdiction, and I do not believe we'd be able to 15 

decide this today or actually to get into the 16 

substance of the hearing today. 17 

  And so outside of prejudicing any sort of 18 

participant in this, I think it may well be a waste of 19 

our time, which we take very seriously also not having 20 

people come down, spend hours here for no reason.  It 21 

seems to me that it would be much more appropriate to 22 

do when everything is clear, and then we can get 23 

through this as opposed to starting it off. 24 

  Let us do this.  Ms. Bailey, do we have 25 
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anything closer than the 11th?  What are we doing on 1 

the morning session of the 27th of April? 2 

  MS. BAILEY:  I'm hoping that Mr. Nero is 3 

listening in and if he finds that there's a problem, 4 

he'll let us know, but it seems as if that may be 5 

appropriate, Mr. Chairman. 6 

  CHAIRPERSON GRIFFIS:  So we'll just speak 7 

slowly while we wait for that indication. 8 

  Mr. Gell, and also for everyone here, 9 

we're not going to take up the request for party 10 

status at this time.  I wanted to do that at the 11 

opening of the hearing, but what I'm going to request 12 

of the applicant is that any sort of -- I mean, you've 13 

made the statement that you're going to be talking 14 

with the ANC and the surrounding neighbors.  I know 15 

well you have all of the requests for party status, 16 

and I would ask that you do any sort of communication 17 

with the ANC also with those that have requested party 18 

status., and then we will establish those once we call 19 

or once we get underway with the hearing. 20 

  MR. GELL:  Yes, I do intend to do that, 21 

Mr. Chairman. 22 

  CHAIRPERSON GRIFFIS:  Excellent. 23 

  Yes? 24 

  MR. MOY:  Just an update for the morning 25 
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of the 27th. 1 

  CHAIRPERSON GRIFFIS:  Yes. 2 

  MR. MOY:  We have cases that morning. 3 

  CHAIRPERSON GRIFFIS:  I see.  Okay. 4 

  MR. MOY:  We have three cases. 5 

  CHAIRPERSON GRIFFIS:  I think the 11th of 6 

May is going to be the first session available. 7 

  Okay.  Other concerns? 8 

  All right.  I think this is actually the 9 

most expeditious way.  Having been through this type 10 

of situation before, I can easily tell you it will be 11 

-- although it is too bad to have to delay that long, 12 

it's had to believe May is actually so close, but I 13 

think we can get through it much more expeditiously on 14 

the 11th of May. 15 

  So we will set that for the first case in 16 

the morning on 11 May 2004.  We do begin our public 17 

hearing at 9:30. 18 

  Yes, a follow-up question? 19 

  MR. BJORGE:  Mr. Chair, the record, the 20 

ability to submit for party status and the ability to 21 

insert documents into the record for the public, not 22 

the ANC, will close two weeks before that date; is 23 

that correct? 24 

  CHAIRPERSON GRIFFIS:  Fourteen days before 25 
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the hearing; is that correct, Ms. Bailey? 1 

  MS. BAILEY:  Yes, Mr. Chairman. 2 

  CHAIRPERSON GRIFFIS:  That's right. 3 

  MS. BAILEY:  Except for the ANC.  The ANC 4 

is seven days before the public hearing. 5 

  CHAIRPERSON GRIFFIS:  Right. 6 

  MR. BJORGE:  Thank you. 7 

  CHAIRPERSON GRIFFIS:  Let me also caution 8 

you in terms of taking up the request for party 9 

status.  It's most important as you look at that 10 

application for party status in the last Question No. 11 

6.  "And how are you uniquely and distinctly 12 

affected?" 13 

  My point being this:  if we have 12 14 

requests for party status, each one of them is going 15 

to have to come in with some uniqueness.  Otherwise 16 

you might even think about assembling a party with all 17 

of those that are interested. 18 

  MR. BJORGE:  Mr. Chair, we have done so. 19 

  CHAIRPERSON GRIFFIS:  Great.  Okay.  There 20 

it is then.  Any other questions?  Everyone clear? 21 

  (No response.) 22 

  CHAIRPERSON GRIFFIS:  Good.  Thank you all 23 

very much, and I'm sorry we were delayed in getting to 24 

this this morning. 25 
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  PARTICIPANTS:  Thank you. 1 

  CHAIRPERSON GRIFFIS:  But we will see you 2 

on the 11th. 3 

  Okay.  Next, please. 4 

  MS. BAILEY:  The second case, Mr. 5 

Chairman, is Application No. 17099 of the Most 6 

Worshipful Prince Hall Grand Lodge, pursuant to 11 7 

DCMR 3104.1, for a special exception to permit open 8 

accessory parking spaces under Subsection 2116.5.  The 9 

property is located in the R-4 District at premises 10 

1902 through 1906 Vermont Avenue, N.W., also known as 11 

Square 333, Lots 824, 825, and 827. 12 

  Is there someone representing the Most 13 

Worshipful Prince Hall Grand Lodge here? 14 

  (No response.) 15 

  MS. BAILEY:  Mr. Chairman, no one is 16 

responding.  I'm not quite sure whether they just have 17 

not arrived as yet. 18 

  CHAIRPERSON GRIFFIS:  Arrived?  It's 19 

10:40.  Well, I think we have two options.  We could 20 

dismiss this or we could take a break. 21 

  MS. BAILEY:  Take a break, Mr. Chairman. 22 

  CHAIRPERSON GRIFFIS:  Ah, yes.  Okay.  23 

Very well.  We're going to take a brief recess, and I 24 

can tell you that we're going into executive session 25 
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to discuss coming back out we will call our public 1 

meeting and bring up the second case for deliberation 2 

this morning. 3 

  I do not anticipate taking more than 20 4 

minutes on this.  So we should be back by 11 at the 5 

latest. 6 

  (Whereupon, the foregoing matter went off 7 

the record at 10:45 a.m. and went back on 8 

the record at 11:35 a.m.) 9 

  CHAIRPERSON GRIFFIS:  Okay.  Let's 10 

reconvene. 11 

  Thank you for your patience.  We are in 12 

the middle of our public hearing.  I understand that 13 

the representative from Application 17099, the Most 14 

Worshipful Prince Hall Grand Lodge is present now.  Do 15 

you mind coming up? 16 

  And you are not Mr. Wayne Quinn; is that 17 

correct? 18 

  MR. HUGHES:  That's correct, Mr. Chair. 19 

  CHAIRPERSON GRIFFIS:  Okay. 20 

  MR. HUGHES:  I'm Dennis Hughes with the 21 

law firm of Holland & Knight. 22 

  CHAIRPERSON GRIFFIS:  Indeed, and you have 23 

requested a postponement; is that correct? 24 

  MR. HUGHES:  A continuance until March 25 
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16th, yes, sir. 1 

  CHAIRPERSON GRIFFIS:  And is there anyone 2 

representing the ANC here today?  Anyone with 3 

Westminster Neighborhood Association? 4 

  (No response.) 5 

  CHAIRPERSON GRIFFIS:  Okay, and the basis 6 

for the 16 March continuance?  We have a letter in 7 

terms of the attorney, Mr. Quinn, which is my pathetic 8 

joke in the beginning, is out of the country and 9 

wasn't able to be present. 10 

  MR. HUGHES:  That's correct. 11 

  CHAIRPERSON GRIFFIS:  Okay. 12 

  MR. HUGHES:  And we have -- I'm sorry. 13 

  CHAIRPERSON GRIFFIS:  Go ahead.  What do 14 

you have? 15 

  MR. HUGHES:  We have spoke with Mr. 16 

Spalding of ANC-1B regarding that. 17 

  CHAIRPERSON GRIFFIS:  Right. 18 

  MR. HUGHES:  And have his consent to 19 

represent to you that the ANC had no objection to the 20 

continuance. 21 

  CHAIRPERSON GRIFFIS:  Okay, and the 16th 22 

worked for the ANC.  Is that something that was 23 

covered? 24 

  MR. WOOLSEY:  Yes. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  Do we have 1 

the verification of plane tickets of Mr. Quinn and 2 

where he's going? 3 

  I don't think we need that for the record. 4 

  Very well.  Then is there any concern by 5 

the Board setting this out to the 16th?  Is Ms. Bailey 6 

or Mr. Moy aware of any conflicts in setting this on 7 

the 16th? 8 

  MR. MOY:  No, sir. 9 

  CHAIRPERSON GRIFFIS:  Okay.  Not having 10 

any conflicts in our schedule or not noting any 11 

objection from the Board in continuing this -- March 12 

16th? 13 

  MR. HUGHES:  Yes, sir, and my apologies. 14 

  CHAIRPERSON GRIFFIS:  Oh, I see.  In the 15 

afternoon.  It's the second case in the afternoon. 16 

  MR. HUGHES:  It's the last, yes. 17 

  CHAIRPERSON GRIFFIS:  Okay.  Very well.  18 

Any other questions?  Clarification? 19 

  MR. HUGHES:  No, I'm fine.  Thank you. 20 

  CHAIRPERSON GRIFFIS:  You're aware?  21 

Excellent.  Then that will be it. 22 

  Anything else for us in the public 23 

hearing? 24 

  MS. BAILEY:  No, Mr. Chairman. 25 
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  CHAIRPERSON GRIFFIS:  Thank you. 1 

  Good.  Thank you very much.   2 

  In which case then let's conclude the 3 

morning session of the public hearing. 4 

  (Whereupon, at 11:37 a.m., the hearing was 5 

recessed, to reconvene at 1:18 p.m., the same day.) 6 

  CHAIRPERSON GRIFFIS:  Good afternoon, 7 

ladies and gentlemen.  I would ask that the afternoon 8 

session please come to order. 9 

  This is the 24th of  February 2004, and 10 

this is the public hearing before the Board of Zoning 11 

Adjustment.  12 

  My name is Geoff Griffis, Chairperson.  13 

Joining me today is the Vice Chair, Ms. Miller, and 14 

also Mr. Etherly. 15 

  Representing the National Capitol Planning 16 

Commission with us this afternoon is Mr. Hood.  17 

  Copies of the hearing agenda are available 18 

to you.  They are located on the wall where you 19 

entered into the hearing room.  Please pick that up 20 

and you can see what we are going to conceivably 21 

accomplish this afternoon. 22 

  There are several important aspects to my 23 

opening remarks that I would ask that everyone pay 24 

attention to.  First and foremost, all procedures 25 
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before the Board of Zoning Adjustment are recorded.  1 

They are now recorded in two fashions.   2 

  First, they are recorded by the court 3 

reporter, who is sitting to my right on the floor, who 4 

will establish the official transcript and record of 5 

the second. 6 

  Secondly, we are pleased to also let you 7 

know that we are being broadcast live on the Office of 8 

Zoning's Web site. 9 

  To both of those, there are very important 10 

and attentive issues.  I would first ask that people 11 

turn off cell phones and beepers so that we don't have 12 

disruptive noises in the hearing room. 13 

  Also, according to our regulation and also 14 

just to keep a fine procedure for the afternoon, I 15 

would ask that people refrain from making any 16 

disruptive noises or actions while we are proceeding 17 

through the hearings. 18 

  Also, when coming forward, you will need 19 

to state your name and your address for the record so 20 

that we can give you credit for all of the important 21 

things that you will be saying.  You will need to 22 

speak into a microphone.  That microphone should be 23 

off or on, rather, and we would ask that you turn it 24 

off when you finish speaking so that we don't have any 25 
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feedback as we proceed with other people giving 1 

testimony or presenting evidence. 2 

  You will also need to fill out two witness 3 

cards.  Witness cards are available to you where you 4 

entered into the hearing room on the table and also in 5 

front of us at the table where you will provide 6 

testimony.  Two cards are to be filled out and given 7 

to the recorder to my right prior to coming forward to 8 

speak to the Board. 9 

  The order of procedure for special 10 

exceptions and variances is first we'll have statement 11 

and the witnesses of the applicant. 12 

  Second we will hear any government reports 13 

attendant to the application, such as Office of 14 

Planning or Department of Transportation. 15 

  Third, we will have the report of the 16 

Advisory Neighborhood Commission. 17 

  Fourth we will hear from the persons or 18 

parties in support of the application. 19 

  Fourth -- did I say fourth? -- fourth 20 

would be persons or parties in support of the 21 

application. 22 

  Fifth would be persons or parties in 23 

opposition. 24 

  And sixth, finally, we would have closing 25 
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remarks by the applicant. 1 

  Forgive me because I think I'm coming down 2 

with a cold.  So I will rely on all my Board members 3 

to make sure that I actually do say things that make 4 

sense. 5 

  COMMISSIONER HOOD:  Mr. Chairman, in 6 

keeping in line with that, if you will -- 7 

  (Laughter.) 8 

  COMMISSIONER HOOD:  -- I do represent the 9 

Zoning Commission, while if you want me to, I can 10 

represent both the NCPC and the Zoning Commission. 11 

  CHAIRPERSON GRIFFIS:  Oh, indeed. 12 

  COMMISSIONER HOOD:  Actually my role is -- 13 

  CHAIRPERSON GRIFFIS:  And I need to 14 

indicate our member Mr. Zaidain, who represents the 15 

National Planning Commission, is not present today, as 16 

he is out sick and possibly gave me his cold, but 17 

nonetheless, let's continue on in all seriousness. 18 

  Pursuant to Section 3117.4 and 3117.5, 19 

this Board is able to establish time limits, and 20 

consistent with that, we will set time limits on the 21 

application that's before us, the presentation of 22 

cases. 23 

  Of course, the ANC within which the 24 

property is located is not put under any type of time 25 
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constraint.  Time constraints, of course, do not 1 

include cross examination or questions by the Board.  2 

It is purely the allotted time for presentation of 3 

your case. 4 

  Cross examination of witnesses is 5 

permitted by the applicant or parties in the case.  6 

The ANC within which the property is located is 7 

automatically a party in the case and, therefore, are 8 

granted the ability to cross examine. 9 

  Nothing prohibits the Board from placing 10 

reasonable restrictions on cross examination, 11 

including time limits or scope of questioning, and we 12 

will do that if needed, and I will give the direction 13 

on that. 14 

  The record will be closed at the 15 

conclusion of the hearing on each case, except for any 16 

material that is specifically requested by the Board, 17 

and we will be very specific on what is to be 18 

submitted into the Office of Zoning and when it is to 19 

be submitted. 20 

  After that material is received, of 21 

course, the record would then be finally closed, and 22 

no other information would be accepted. 23 

  The Sunshine Act requires that this Board 24 

conduct all hearings in the open and before the 25 
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public.  This Board may, however, consistent with its 1 

rules of procedure and the Sunshine Act, enter 2 

executive session.  Executive session is used by this 3 

Board to review the entire record or deliberate one a 4 

case. 5 

  The decision of this Board in contested 6 

cases must be based exclusively on the official 7 

record.  So a lot of what I've said in terms of making 8 

sure that you state everything into the microphone and 9 

you do do your submissions are very important because 10 

that is the basis for which we will be making our 11 

decisions. 12 

  Attendant to that, we do ask that people 13 

present today not engage Board members in conversation 14 

today so that we do not give the appearance of 15 

receiving information outside of the record. 16 

  We will make every effort to conclude the 17 

proceedings this afternoon by six o'clock.  I will 18 

update people on time if we look like we will be 19 

ending well after that. 20 

  At this time the Board will consider any 21 

preliminary matters.  Preliminary matters are those 22 

which relate to whether a case will  or should be 23 

heard today, such as requests for postponements, 24 

continuances, or withdrawal, or whether proper and 25 
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adequate notice of a case has been provided. 1 

  If you are not prepared to go forward with 2 

a case today or you believe the Board should not 3 

proceed with a case or have a preliminary matter, I 4 

would ask that you come forward and have a seat at the 5 

table as an indication, and I will go to staff to see 6 

if they have any preliminary matters and also say a 7 

very good afternoon to Ms. Bailey, who is sitting on 8 

my very far right, representing the Office of Zoning, 9 

and Mr. Moy, closer to me, also representing the 10 

Office of Zoning. 11 

  MS. BAILEY:  Thank you, Mr. Chairman, and 12 

to the Board and everyone, good morning.  Staff has no 13 

preliminary matters, sir. 14 

  CHAIRPERSON GRIFFIS:  Very well.  Not 15 

having an indication of any preliminary matters from 16 

those here today, I would ask that everyone that is 17 

going to testify or thinking about testifying, to 18 

please stand and give your attention to Ms. Bailey, 19 

and she will administer the oath. 20 

  MS. BAILEY:  Please raise your right hand. 21 

  (Whereupon, the witnesses were duly 22 

sworn.) 23 

  MS. BAILEY:  Thank you. 24 

  CHAIRPERSON GRIFFIS:  Very well.  Why 25 
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don't we call the first case? 1 

  MS. BAILEY:  And that is Application 2 

17108, Folger Park North, LLC, pursuant to 11 DCMR 3 

3103.2, for a variance from the lot width and lot area 4 

requirements under Section 401, to allow the 5 

construction of three flats, two-family dwellings, in 6 

the CAP/R-4 District at premises 206, 208, and 210 D 7 

Street, S.E., located in Square 763, Lots 26, 27, and 8 

28. 9 

  CHAIRPERSON GRIFFIS:  Very well.  Thank 10 

you very much, Ms. Bailey. 11 

  Just to update, of course, we did call 12 

this application and continued it until today.  We 13 

have established the parties in this case.  It is a 14 

single party established, and it is being represented 15 

by Mr. Nettler and Ms. Rustad, if I'm not mistaken. 16 

  Is everyone clear on that?  Is there any 17 

discrepancy with that? 18 

  MR. AGUGLIA:  Sir, the first case is the 19 

application for variance.  I'm representing the 20 

applicant.  My name is Richard Aguglia, law firm 21 

Hunton & Williams, 1900 K Street, N.W., Washington, 22 

D.C. 23 

  CHAIRPERSON GRIFFIS:  Okay.  You don't 24 

have any problem with the parties? 25 
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  MR. AGUGLIA:  Mr. Nettler has approved the 1 

parties in opposition. 2 

  CHAIRPERSON GRIFFIS:  Very well.  Then 3 

let's proceed. 4 

  MR. AGUGLIA:  All right.  Thank you having 5 

us here for this presentation.   6 

  Our primary position is that this was 7 

matter of right zoning.  However, we are here because 8 

the DCRA has ruled and reversed its position as to the 9 

lot size and the lot width.  There's a lot of paper 10 

work in this case.  We spent a considerable amount of 11 

time to try to show you the facts and the facts will 12 

establish that there are unique circumstances related 13 

to this case.  Those unique circumstances are the 14 

zoning history of this case, and we will show seven 15 

zoning approvals, and that constitutes a practical 16 

difficulty under the Board's own cases, as well as the 17 

D.C. Court of Appeals Cases. 18 

  So with that, I will ask Mr. Stoneburner 19 

to identify himself, and he will be our lead witness. 20 

  MR. STONEBURNER:  My name is Algele 21 

Stoneburner.  I live at 10009 Bayridge Avenue, 22 

Annapolis, Maryland. 23 

  MR. AGUGLIA:  During the course of this 24 

presentation, Mr. Maiden will also speak.  Mr. Maiden 25 
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would you please identify yourself? 1 

  MR. MAIDEN:  Yes.  My name is W.J. Maiden. 2 

 I'm the project architect, 4930 Wisconsin Avenue, 3 

N.W., Washington, D.C. 4 

  MR. AGUGLIA:  During the course of this 5 

presentation as sort of our panel, Mr. Greene will 6 

also speak.   Mr. Greene. 7 

  MR. GREENE:  Yes, my name is Fred Greene 8 

of 1230 31st Street, N.W., Washington, D.C. 9 

  MR. AGUGLIA:  I will call first Algele 10 

Stoneburner, who is a principal. 11 

  Would you please identify and give a 12 

setting to the Board of the property location and 13 

surroundings? 14 

  MR. STONEBURNER:  The first photograph on 15 

the upper left is the alley between the existing 16 

property, our property, and the adjoining properties 17 

as it was in the summer of 2002 up to the summer of 18 

2003. 19 

  The second photograph, center, on the 20 

left-hand side is the old Pepco substation as it was 21 

up until demolition in 2002 -- I'm sorry -- 2003. 22 

  The third picture, lower left, is the back 23 

yard and alley to the right side of the property 24 

showing also the right side of the Pepco substation 25 
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when it existed prior to 2003. 1 

  CHAIRPERSON GRIFFIS:  Are these all in 2 

Exhibit F of your submission? 3 

  MR. AGUGLIA:  All in Exhibit F, yes, sir. 4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  MR. AGUGLIA:  Each one is given an exhibit 6 

letter so you can follow it if you can't see it. 7 

  CHAIRPERSON GRIFFIS:  I see. 8 

  MR. AGUGLIA:  Okay? 9 

  All right.  Now, Mr. Stoneburner, would 10 

you then please describe the second set of photos on 11 

this board? 12 

  MR. STONEBURNER:  The second set to the 13 

left is the alleyway between our existing property and 14 

the adjoining properties, both top and bottom. 15 

  Centered on the Board on the right is the 16 

units as they are today, showing the Washington 17 

Athletic Club and an office building to the right and 18 

our units to the left with the three turrets. 19 

  MR. AGUGLIA:  Is this what you're 20 

describing as the subject properties? 21 

  MR. STONEBURNER:  Yes, center top, yes.  22 

That's the subject property. 23 

  The next one shows houses on Second 24 

Street. 25 
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  Third down, center, is the subject 1 

property on the Second Street corner, photographed on 2 

the Second Street corner. 3 

  Next is the property photographed from the 4 

Third Street corner of Third and D. 5 

  The top to the left are three 16 foot 6 

townhomes that can be seen from the front door of our 7 

project, of the subject property that are diagonally 8 

across the street on D Street just beyond Second 9 

Street, which is the same massing 16 feet wide and 48 10 

feet long. 11 

  MR. AGUGLIA:  So what is the width of the 12 

current subject properties? 13 

  MR. STONEBURNER:  There are three 16 foot 14 

wide townhomes. 15 

  MR. AGUGLIA:  Mr. Stoneburner, would you 16 

explain to the Board what is involved in this project? 17 

  CHAIRPERSON GRIFFIS:  First of all, before 18 

we go into that, two things.  Clarification.  You 19 

indicated that 16th Street is looking at the top part 20 

up on the right side of the existing across D Street, 21 

S.E., and you said 48 feet? 22 

  MR. STONEBURNER:  Yes. 23 

  CHAIRPERSON GRIFFIS:  What is that a 24 

measurement of? 25 
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  MR. STONEBURNER:  They are the three 1 

massed together, are 48 feet as we are as well. 2 

  CHAIRPERSON GRIFFIS:  Forty-eight feet 3 

what? 4 

  MR. STONEBURNER:  Forty-eight feet wide in 5 

the front. 6 

  CHAIRPERSON GRIFFIS:  Oh, I see.  So the 7 

48 feet is a width dimension. 8 

  MR. STONEBURNER:  Yes, yes. 9 

  CHAIRPERSON GRIFFIS:  Okay, and you said 10 

the three units.  You're calling each of those 11 

townhouses a unit? 12 

  MR. STONEBURNER:  A flat, yes. 13 

  CHAIRPERSON GRIFFIS:  Okay.  Now, the 14 

other thing, Mr. Aguglia, how much time do you need 15 

for the presentation of your case do you think, 16 

estimated? 17 

  MR. AGUGLIA:  Approximately, well, 30 18 

minutes for our panel, and then I'm assuming 19 

questions, and I will -- 20 

  CHAIRPERSON GRIFFIS:  Can you turn your 21 

microphone on? 22 

  MR. AGUGLIA:  I'm assuming 30 minutes to 23 

hear the panel discussion, and then 30 minutes for me 24 

to discuss why I believe that the facts present unique 25 
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circumstances based on zoning history, which will 1 

allow you to rule on the variance, and then also a 2 

discussion of matter of right. 3 

  So probably another 15 to 20 minutes.  So 4 

we'll stay within the hour. 5 

  CHAIRPERSON GRIFFIS:  Oh, okay. 6 

  MR. AGUGLIA:  We will stay within the 7 

hour. 8 

  CHAIRPERSON GRIFFIS:  Fine.  If I add 9 

those up I get 30, 30, 15, and that's 75.  All right. 10 

  MR. AGUGLIA:  Thirty, 15, and 15. 11 

  CHAIRPERSON GRIFFIS:  Okay.  We are going 12 

to run the clock down on this as it is stated now, and 13 

we'll see what's left over. 14 

  MR. AGUGLIA:  Okay. 15 

  CHAIRPERSON GRIFFIS:  Let's go. 16 

  MR. AGUGLIA:  But, Mr. Stoneburner, each 17 

of the individual units has a 16 foot width, correct? 18 

  MR. STONEBURNER:  It does. 19 

  MR. AGUGLIA:  All right.  Now, would you 20 

please explain how you came to get involved with the 21 

subject properties? 22 

  MR. STONEBURNER:  In 2001, I identified 23 

the property and went to the Tax Assessment Office to 24 

identify who the property owner was through the tax 25 
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records.  I found out that it was Pepco. 1 

  I approached Pepco, who supplied me with 2 

some of their original plats and said that the 3 

property was for sale, that they would sell it.   4 

  I then went back to the Office of Zoning 5 

and met with Toya Bellow, the Zoning Administrator at 6 

that particular time, and Mr. Bellow offered up the 7 

possibilities of what this property could be in an R-4 8 

zone and also signified that the original lot lines, 9 

because I had gone to the surveyor's office and found 10 

those lot lines all the way back to prior to 1920, 11 

that those original lot lines still existed and could 12 

be, if met particular criteria, rebuilt as those three 13 

particular lots, recreated as that. 14 

  I then went forward seeking out 15 

information that would show historically that this all 16 

existed, including certified plats and everything that 17 

I could find from the Surveyor's Office, deeds, et 18 

cetera, from the recorder of deeds, and amassed the 19 

information, gave that to my architect, and then went 20 

forward with environmental studies simultaneously. 21 

  MR. AGUGLIA:  All right.  Would you please 22 

describe each exhibit very briefly?  What is this 23 

which is found at Exhibit 2? 24 

  MR. STONEBURNER:  Those are deed cards 25 
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from the Recorder of Deeds showing the transfer of 1 

individual lots sold back and forth throughout the 2 

years.  Basically it's the history of those three 3 

individual lots moving around separately. 4 

  MR. AGUGLIA:  All right.  Describe, 5 

please, what this exhibit is. 6 

  MR. STONEBURNER:  That is one of the fire 7 

maps that showed three townhouses.  I believe the date 8 

is 1928, that the three townhouses were on the 9 

property that the deed cards described. 10 

  VICE CHAIRPERSON MILLER:  Excuse me.  Are 11 

these in our exhibits as well? 12 

  MR. AGUGLIA:  yes. 13 

  VICE CHAIRPERSON MILLER:  Because I'm 14 

having trouble. 15 

  CHAIRPERSON GRIFFIS:  Exhibit D.  If you 16 

go to Exhibit D now. 17 

  VICE CHAIRPERSON MILLER:  Okay. 18 

  CHAIRPERSON GRIFFIS:  It's actually -- 19 

  MR. AGUGLIA:  I'd like him to identify the 20 

exhibit. 21 

  (Whereupon, the foregoing matter went off 22 

the record at 1:37 p.m. and went back on 23 

the record at 1:40 p.m.) 24 

  CHAIRPERSON GRIFFIS:  Very well.  Let's 25 
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resume. 1 

  MR. AGUGLIA:  All right.  Mr. Stoneburner, 2 

when we left off, you were describing what you 3 

received from the surveyor's, this building plat from 4 

Pepco in the course of your discussion about 5 

purchasing the property. 6 

  MR. STONEBURNER:  Yes.  That was the first 7 

document that Pepco supplied to me that I took back to 8 

the city identifying the three lots, and that was 9 

actually their certified plat of their building permit 10 

for a structure incidental to the use of the property. 11 

  MR. AGUGLIA:  What is this outline -- 12 

  CHAIRPERSON GRIFFIS:  Mr. Aguglia, I'm 13 

sorry, but you're not getting picked up on a 14 

microphone standing that far away.  Is there a hand? 15 

  MR. AGUGLIA:  Please let me know if this 16 

is -- close to my mouth?  Okay. 17 

  All right.  You've stated that you 18 

received this building plat from Pepco in the course 19 

of your discussion of purchasing the property. 20 

  MR. STONEBURNER:  Yes. 21 

  MR. AGUGLIA:  And I asked you would you 22 

describe what this outline is. 23 

  MR. STONEBURNER:  The outline is a 24 

building that -- that's actually Pepco's building 25 
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permit, and it's a transformer, is what it is, and the 1 

building permit is for a building that is incidental 2 

to the use of the property, and I believe that 3 

document is dated 1942. 4 

  MR. AGUGLIA:  All right.  Did you notice, 5 

did you bring to their attention that the building 6 

straddled three lots? 7 

  MR. STONEBURNER:  That was actually -- 8 

they always considered that building insignificant to 9 

the property.  They saw that it straddled all three 10 

lots, but that was the original document that I walked 11 

around with. 12 

  CHAIRPERSON GRIFFIS:  What does that mean, 13 

"insignificant lot"? 14 

  MR. STONEBURNER:  Incidental use of the 15 

property would be a building that would be or a 16 

structure, if you will, a telephone pole, anything 17 

that provides a use or a service to the community, but 18 

not necessarily is used whether it be by habitation or 19 

office building or anything else.  It's a functioning 20 

piece of equipment, if you will. 21 

  CHAIRPERSON GRIFFIS:  With a nice chimney 22 

and brick facade? 23 

  MR. STONEBURNER:  Excuse me? 24 

  CHAIRPERSON GRIFFIS:  It was pictured as 25 
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having a chimney and -- 1 

  MR. STONEBURNER:  It did.  It was also 2 

required to fit into the -- 3 

  CHAIRPERSON GRIFFIS:  A structure 4 

actually. 5 

  MR. STONEBURNER:  -- fit into the 6 

community. 7 

  CHAIRPERSON GRIFFIS:  I see.  Okay. 8 

  MR. AGUGLIA:  Mr. Stoneburner, I'm now 9 

showing you what's depicted as Exhibit C, our Exhibit 10 

C, and it indicates that it is a building plat from 11 

the Office of the Surveyor. 12 

  Would you describe the circumstances, how 13 

you obtained this? 14 

  MR. STONEBURNER:  Yes.  We went to the 15 

Surveyor's Office and took the packet for Square 763, 16 

and in that are all of the documents related to that 17 

particular piece of property, and with that I 18 

requested a certified plat to see and to certify that 19 

what existed back then still exists or what its 20 

history was had it been recreated. 21 

  So what the Surveyor's Office does is they 22 

redraw, based on all of that history; they redraw what 23 

you have today on a certified plat and hand it to you, 24 

and those also have a shelf life.  They only last for 25 
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six months.  So every six months you would have to go 1 

back and get another one in case it had been -- 2 

something had happened in the course of that.  They go 3 

back to that most immediate, you know, history. 4 

  MR. AGUGLIA:  So, Mr. Stoneburner, the 5 

exhibit shows an initial date of 12/14/2001 crossed 6 

through.  What did that signify? 7 

  MR. STONEBURNER:  The 2001 was the first 8 

certified plat that I received, and then it was only 9 

good for six months.  So in the course of our 10 

feasibility study, I went back and had it updated as 11 

well. 12 

  MR. AGUGLIA:  All right, and then the date 13 

that was given to you was 7/10/02, as stated on the 14 

exhibit; is that correct? 15 

  MR. STONEBURNER:  Yes. 16 

  MR. AGUGLIA:  All right.  Was there any 17 

change in the lot lines or the dimensions? 18 

  MR. STONEBURNER:  No, there was not. 19 

  MR. AGUGLIA:  And it was continued to be 20 

listed as Lots 800, 801 and 802? 21 

  MR. STONEBURNER:  Yes. 22 

  MR. AGUGLIA:  That is correct? 23 

  MR. STONEBURNER:  Yes. 24 

  MR. AGUGLIA:  All right.  Now, at that 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 46 

point what did you do next? 1 

  MR. STONEBURNER:  At that point I 2 

developed a package of the information.  Everything 3 

that I had found showed that all of the information 4 

regarding the lots was true and correct, and I 5 

forwarded that to my architect to proceed with the 6 

building permit process. 7 

  MR. AGUGLIA:  All right.  Mr. Maiden, 8 

would you please turn on your microphone? 9 

  MR. MAIDEN:  All right. 10 

  MR. AGUGLIA:  Would you explain the next 11 

exhibit, which is Exhibit E in the package, and what 12 

this is and what you did with it? 13 

  MR. MAIDEN:  Yes, it's a building permit 14 

application and which we submitted to DCRA to apply 15 

for three building permits for three townhouses. 16 

  MR. AGUGLIA:  Okay, and the date of the 17 

permit roughly?  Can you read it? 18 

  MR. MAIDEN:  I can't read it from this 19 

distance. 20 

  MR. AGUGLIA:  The date is August 5th, 21 

2002. 22 

  All right.  The exhibit indicates that you 23 

were going to propose new row houses? 24 

  MR. MAIDEN:  Three new rowhouses, yes. 25 
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  MR. AGUGLIA:  Or raze the existing storage 1 

building. 2 

  MR. MAIDEN:  Yes. 3 

  MR. AGUGLIA:  Is that correct? 4 

  MR. MAIDEN:  Yes, that's correct. 5 

  MR. AGUGLIA:  Underneath that, there's a 6 

line that says "existing use of building or land."  It 7 

says "vacant."  What did you mean by that? 8 

  MR. MAIDEN:  It means that the building 9 

and the use of the property is vacant.  There's 10 

nothing going on there.  It was a vacant shed, not 11 

even used as a transformer station anymore. 12 

  MR. AGUGLIA:  Do you know roughly when it 13 

was abandoned by Pepco? 14 

  MR. MAIDEN:  No, I don't. 15 

  CHAIRPERSON GRIFFIS:  So if I understand 16 

you correctly, if there was a plot of land with a 17 

structure on it, but was unoccupied or maybe gutted, 18 

the land would be vacant by that definition? 19 

  MR. MAIDEN:  Yes.  The way the application 20 

reads, it says "building or property," and we assume 21 

that the building on there was vacant, and we looked 22 

into the building.  It was vacant. 23 

  MR. AGUGLIA:  All right.  Now, in the 24 

course of submitting the application for review by 25 
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DCRA officials, including zoning review, was there a 1 

zoning approval? 2 

  MR. MAIDEN:  Yes, there was. 3 

  MR. AGUGLIA:  And is it shown here on this 4 

Exhibit E in Section 3? 5 

  MR. MAIDEN:  Yes.  I can't read the form 6 

that far, but usually it's the second or third item 7 

down from the top that -- where the zoning official 8 

signs off on it. 9 

  MR. AGUGLIA:  Okay.  Now, at the same time 10 

were you putting into process a subdivision request, a 11 

request for a record lot? 12 

  MR. MAIDEN:  Yes.  Part of the process is 13 

that when we apply for a permit, we have to submit the 14 

building plats, and if those building plats shows 800 15 

or 900 series numbers, the zoning official would 16 

request that we apply for a subdivision or a record 17 

plat to erase those 800 numbers and make them 18 

permanent numbers, and that was applied for, yes. 19 

  MR. AGUGLIA:  All right.  Is this the 20 

record plat that you obtained? 21 

  MR. MAIDEN:  Yes. 22 

  MR. AGUGLIA:  Okay.  Now, was this record 23 

plat signed off as approved by Zoning? 24 

  MR. MAIDEN:  Yes. 25 
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  MR. AGUGLIA:  Okay, and this is -- so this 1 

would be -- step back a second.  This was zoning 2 

approval one on the application, back of the 3 

application form.  This was zoning approval number 4 

two.  Do you know who signed it?  Can you read it? 5 

  MR. MAIDEN:  I don't know who signed it 6 

right now. 7 

  MR. AGUGLIA:  So that was zoning approval 8 

number two. 9 

  In the course of getting this record lot, 10 

did you change any of the lots in terms of their size? 11 

  MR. MAIDEN:  No, we didn't.  That's 12 

impossible to do.  We can't do that. 13 

  MR. AGUGLIA:  Okay.  So what we have is 14 

the lots that are on this record lot.  The lots that 15 

were on the 2002 building plat and on the 1942 16 

building plat were identical? 17 

  MR. MAIDEN:  Well, I didn't see the first, 18 

the original one, but the last two I did see, and they 19 

are identical, yes. 20 

  MR. AGUGLIA:  They are identical.  Okay.  21 

Now, did there come a time when you received a raze 22 

permit? 23 

  MR. MAIDEN:  Yes. 24 

  MR. AGUGLIA:  Do you remember roughly when 25 
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that was? 1 

  MR. MAIDEN:  I don't remember the exact 2 

date, but it was, I think, in 2002. 3 

  MR. AGUGLIA:  All right.  This is Exhibit 4 

I, and there's an indication that a raze permit for 5 

the storage building; is that correct? 6 

  MR. MAIDEN:  That was for the storage 7 

building. 8 

  MR. AGUGLIA:  Was received in 2002. 9 

  Now, at that point in the process, did 10 

something come up where you had to stop the process? 11 

  MR. MAIDEN:  The raze permit process? 12 

  MR. AGUGLIA:  No.  I'm sorry.  You were -- 13 

did you receive a raze permit? 14 

  MR. MAIDEN:  Yes. 15 

  MR. AGUGLIA:  Okay.  All right.  Did you 16 

continue on with the process or did something come up 17 

which made you stop the process and start over again? 18 

  A question for Mr. Stoneburner. 19 

  MR. STONEBURNER:  Yes.  At the point where 20 

we applied for the record plat, the record plat 21 

requires signatures from Zoning, Historical, and 22 

there's a protocol of how that occurs, and Historical 23 

at that point questioned the matter of right 24 

construction and sent it back to Zoning for that 25 
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question. 1 

  MR. AGUGLIA:  All right.  First things 2 

first.  Did you have to stop the process and go to 3 

Historic Preservation for design review? 4 

  MR. STONEBURNER:  At this particular 5 

point, actually prior to that we had stopped the 6 

process because our initial conceptual drawings didn't 7 

go very well with what historical had in mind, and our 8 

building layout, actual interior layout was going to 9 

differ. 10 

  So we began again, if you will, and -- 11 

  MR. AGUGLIA:  As part of the process, did 12 

you go to the ANC as part of the process? 13 

  MR. STONEBURNER:  Yes, we did. 14 

  MR. AGUGLIA:  Did you go to the ANC? 15 

  MR. STONEBURNER:  We did. 16 

  MR. AGUGLIA:  All right.  Did you disclose 17 

the full plans for building three -- 18 

  MR. STONEBURNER:  Yes. 19 

  MR. AGUGLIA:  -- three rowhouses on this? 20 

  MR. STONEBURNER:  Yes. 21 

  MR. AGUGLIA:  It was completely and fully 22 

disclosed? 23 

  MR. STONEBURNER:  Yes. 24 

  MR. AGUGLIA:  Were people given plans to 25 
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review at the ANC? 1 

  MR. STONEBURNER:  yes. 2 

  MR. AGUGLIA:  Okay.  Now, after the ANC 3 

meeting, did you have to go to the HPRB for review? 4 

  MR. STONEBURNER:  We did. 5 

  MR. AGUGLIA:  Historic Preservation Review 6 

Board. 7 

  MR. STONEBURNER:  We did. 8 

  MR. AGUGLIA:  All right.  Before the 9 

meeting, did any questions arise about the width or 10 

size of the lots? 11 

  MR. STONEBURNER:  Yes, it did.  That's 12 

when the Historical Preservation Review Board 13 

questioned the matter of right construction, and at 14 

that point it was sent back to Zoning again, and that 15 

was regarding the application for record plat. 16 

  MR. AGUGLIA:  Right.  Did the staff to the 17 

Board first raise the question? 18 

  MR. STONEBURNER:  Yes. 19 

  MR. AGUGLIA:  Who was that? 20 

  MR. STONEBURNER:  That was Emily Paulis. 21 

  MR. AGUGLIA:  All right.  Did she consult 22 

with DCRA independent of you to determine that the 23 

zoning was matter of right? 24 

  MR. STONEBURNER:  Yes, she did. 25 
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  MR. AGUGLIA:  And what was the answer? 1 

  MR. STONEBURNER:  That the zoning was 2 

matter of right. 3 

  MR. AGUGLIA:  All right.  At the Historic 4 

Preservation Review Board meeting, was the question 5 

again raised by one of the Board members? 6 

  MR. STONEBURNER:  Yes, it was. 7 

  MR. AGUGLIA:  And who was that? 8 

  MR. STONEBURNER:  That was Amy Weinstein. 9 

  MR. AGUGLIA:  All right, and what was she 10 

told? 11 

  MR. STONEBURNER:  She was told by Emily 12 

Paulis that it was confirmed that it was matter of 13 

right construction. 14 

  MR. AGUGLIA:  All right.  Now, at that 15 

point in time, was there continued opposition to your 16 

project or concern over the zoning? 17 

  MR. STONEBURNER:  At that particular 18 

point, we went through ANC.  We went through HPRB, and 19 

now we're just continuing through the process. 20 

  MR. AGUGLIA:  All right.  Now, give the 21 

Board a time frame reference, please. 22 

  MR. STONEBURNER:  That would be 23 

approximately February of '03 we're presenting the 24 

HPRB, the ANCs, and that's when the issue of matter of 25 
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right was presented by HPRB and then confirmed to go 1 

forward. 2 

  MR. AGUGLIA:  All right.  Now, in this 3 

particular exhibit here, which is in our Exhibit H, 4 

which is the staff recommendation to the Board, do 5 

they, in fact, acknowledge in writing that there was a 6 

question and that the zoning was confirmed? 7 

  MR. STONEBURNER:  They do. 8 

  MR. AGUGLIA:  All right.  At that point 9 

did you call a zoning consultant in to assist you? 10 

  MR. STONEBURNER:  We did.  When the 11 

problem originally arose, we contacted Fred Greene to 12 

assist with the matter and to come on board with us as 13 

a consultant regarding the project. 14 

  MR. AGUGLIA:  All right.  Mr. Greene. 15 

  MR. GREENE:  Yes. 16 

  MR. AGUGLIA:  Would you identify yourself? 17 

  CHAIRPERSON GRIFFIS:  Let me just follow 18 

up on that.  First of all, the memo that we're looking 19 

at is the Historic Preservation Office memo to the 20 

HPRB.  The last sentence of that indicates that there 21 

was the possibility of a difficulty with the 22 

mezzanine, which they're recommending be removed, and 23 

it clearly reads -- and I'm reading from the memo -- 24 

it clearly reads "and functions as a partial fourth 25 
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floor."   1 

  Was that brought up as a zoning problem in 2 

an R-4 district? 3 

  MR. STONEBURNER:  It was removed.  It was 4 

brought up as a problem, and it was removed from the 5 

plan. 6 

  CHAIRPERSON GRIFFIS:  I see.  Okay. 7 

  MR. AGUGLIA:  All right.  So just to 8 

recapitulate at this point, you called Mr. Greene in. 9 

  Mr. Greene, would you identify yourself? 10 

  MR. GREENE:  Fred Greene for the record 11 

again. 12 

  MR. AGUGLIA:  All right.  Mr. Greene, we 13 

have an exhibit here Exhibit G, and this is a letter 14 

from you to Robert Kelly as a follow-up to your 15 

telephone conversation.  Would you please explain what 16 

transpired with your conversations with DCRA zoning 17 

officials? 18 

  MR. GREENE:  Thank you very much, Mr. 19 

Chairman. 20 

  I met with Robert Kelly in September, and 21 

Mr. Kelly at the time was the Zoning Administrator for 22 

DCRA, and the purpose of the meeting was to discuss 23 

the nonconformity of the three lots as to whether they 24 

were legal, buildable lots.  We discussed it.  We 25 
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discussed the historic aspects of the lots.  We 1 

discussed the 1942 plat which actually shows three 2 

lots with the Pepco building straddling the three 3 

lots.  I think that is Exhibit D in your package.  4 

Correct me if I'm wrong here. 5 

  Excuse me one second.  It is Exhibit? 6 

  MR. AGUGLIA:  It was Exhibit B. 7 

  MR. GREENE:  Exhibit B -- I'm sorry -- of 8 

your package. 9 

  We also discussed existence of a 1928 10 

Sanborn map which shows three lots as well as three 11 

townhomes  on the lots.  We discussed it at great 12 

length. 13 

  Mr. Kelly concluded that there, indeed, 14 

existed three legal nonconforming lots prior to 1958, 15 

and therefore, after 1958 could be built upon.  He 16 

indicated to me that he wanted to meet with his 17 

superior, Denzel Noble, and that he would get back to 18 

me. 19 

  On September the 26th, I received a call 20 

from Mr. Kelly, and in fact, it was a conference call 21 

with Mr. Kelly, Fay Agande, and Fay is the zoning 22 

certifier I would say for that particular -- for DCRA, 23 

as well as Denzel Noble, and again, we discussed the 24 

matter at great length. 25 
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  All three, Mr. Kelly, Mr. Noble, as well 1 

as Ms. Agande, agreed that there were three lots prior 2 

to 1958, and that they are legal nonconforming lots.  3 

Mr. Noble, in particular, requested additional 4 

information, including the 1992 plat, as well as the 5 

1928 San -- at least a copy of the 1928 Sanborn map, 6 

and in fact, my Exhibit G is a letter back to them 7 

transmitting that information. 8 

  MR. AGUGLIA:  All right.  At this point, 9 

Mr. Stoneburner, what was the next step? 10 

  MR. STONEBURNER:  At that point, HPRB was 11 

-- there was a confirmation from Mr. Kelly to HPRB, 12 

and we went forward with our historical presentation 13 

and was approved, and that was the final approval that 14 

we needed to go forward with the building permit 15 

process. 16 

  MR. AGUGLIA:  And was that approximately 17 

the fourth approval you got for zoning? 18 

  MR. STONEBURNER:  Yes. 19 

  MR. AGUGLIA:  All right.  Now, at that 20 

point did Mr. Maiden then start up again the building 21 

permit process? 22 

  MR. STONEBURNER:  yes. 23 

  MR. AGUGLIA:  All right.  Mr. Maiden, if 24 

you'd turn on your microphone, please. 25 
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  All right.  Mr. Maiden, you are showing 1 

here what is our Exhibit E, and it is an application 2 

for a building permit -- I'm sorry -- Exhibit E, an 3 

application for a building permit dated April 2nd, 4 

'03.   Did you file that application? 5 

  MR. MAIDEN:  yes. 6 

  MR. AGUGLIA:  All right.  It shows on the 7 

exhibit "proposed use, new rowhouses as per plans." 8 

  MR. MAIDEN:  Yes. 9 

  MR. AGUGLIA:  All right.  Now, this is a 10 

sample, and it's marked 004-C.  Were all three plans 11 

for all three residences part of this briefing? 12 

  MR. MAIDEN:  Yes. 13 

  MR. AGUGLIA:  All right.  Now, under 14 

"existing use of building or property" you have the 15 

word "vacant."  What did you mean by that? 16 

  MR. MAIDEN:  The property was vacant.  At 17 

that time it was -- we had already obtained a demo 18 

permit for the shed.  So at that time the property was 19 

vacant.  I mean, it was -- because there's two words 20 

on that, line that refer to the building and one 21 

refers to the property. 22 

  MR. AGUGLIA:  Okay.  At this point in 23 

time, which is -- 24 

  VICE CHAIRPERSON MILLER:  Can I interrupt 25 
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for one minute, please? 1 

  MR. AGUGLIA:  Yes. 2 

  VICE CHAIRPERSON MILLER:  Because I'm 3 

confused about this use of the word "vacant." 4 

  MR. AGUGLIA:  Yes. 5 

  VICE CHAIRPERSON MILLER:  And I understand 6 

it's also on the raze permit. 7 

  MR. AGUGLIA:  Yes. 8 

  VICE CHAIRPERSON MILLER:  Was that 9 

structure on the property? 10 

  MR. MAIDEN:  It was vacant.  The structure 11 

was there when we applied for a raze permit.  We 12 

applied for a raze permit to raze that structure, but 13 

the structure was vacant. 14 

  VICE CHAIRPERSON MILLER:  The structure 15 

was vacant. 16 

  MR. MAIDEN:  Yes. 17 

  VICE CHAIRPERSON MILLER:  That means 18 

there's nothing inside the exterior of the building. 19 

  MR. MAIDEN:  Right.  The building was 20 

originally intended to be used as a transformer 21 

station, but at that time, it was not even being used 22 

as a transformer station.  It was just a shed. 23 

  VICE CHAIRPERSON MILLER:  So it doesn't 24 

mean that the land is vacant. 25 
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  MR. MAIDEN:  The land was not vacant when 1 

we applied for the raze permit, no.  And DCRA 2 

understood that because we are applying to tear 3 

something down.  So the land can be vacant, and we're 4 

trying to make it vacant, the land vacant at the time, 5 

but the building was vacant. 6 

  VICE CHAIRPERSON MILLER:  Okay. 7 

  MR. AGUGLIA:  All right.  Now, you file an 8 

application in April of 2003 for the building permit 9 

for the new row houses as per the plans, correct? 10 

  MR. MAIDEN:  Correct. 11 

  MR. AGUGLIA:  And you already had the raze 12 

permit. 13 

  MR. MAIDEN:  We have a raze permit at the 14 

time, yes. 15 

  MR. AGUGLIA:  Right.  Now, the next step 16 

in chronological order, I then see an application 17 

filed April 29th, '03, which is part of our Exhibit E, 18 

and this indicates that it is for foundations only. 19 

  Would you please explain to the Board what 20 

was going on? 21 

  MR. MAIDEN:  Yes.  At that time we decided 22 

to separate the permits.  The process was taking an 23 

extremely long time, and we are allowed to separate 24 

the foundation permit part of the work from the rest 25 
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of the building part of the work.  So we had the full 1 

permit in progress at DCRA, but we wanted to start the 2 

work earlier than it would take, I mean, than the time 3 

it would take them to approve the whole set of 4 

drawings. 5 

  So we applied for just the foundation 6 

permit as part of the whole permit.  So we separated 7 

the foundation from the rest. 8 

  MR. AGUGLIA:  Now, is it true that you 9 

have to have a permit in order to put in foundations? 10 

  MR. MAIDEN:  Yes. 11 

  MR. AGUGLIA:  All right.  Is it true that 12 

you must also have zoning approval? 13 

  MR. MAIDEN:  Yes. 14 

  MR. AGUGLIA:  And, in fact, did you not 15 

get zoning approval for that particular permit as 16 

evidenced by this exhibit? 17 

  MR. MAIDEN:  Yes, the foundation permit 18 

goes through the same process as the building permit. 19 

 It's just that it is part of the -- 20 

  CHAIRPERSON GRIFFIS:  This is fundamental 21 

to your case presentation?  I think we can speed it 22 

up.  The Board is well aware of the processing of all 23 

of this. 24 

  MR. AGUGLIA:  I wanted to do the fifth 25 
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approval, sir. 1 

  CHAIRPERSON GRIFFIS:  That's fine. 2 

  MR. AGUGLIA:  All right.  Then was there a 3 

batch sheet, building permit control batch sheet 4 

attached to the application for building permit? 5 

  MR. MAIDEN:  Yes, it was. 6 

  MR. AGUGLIA:  Okay.  Now, the batch sheet 7 

indicates zoning approval on May 23rd, '03.  What was 8 

that about? 9 

  MR. MAIDEN:  Yes.  The batch sheet is a 10 

sheet that's filled out and attached to all 11 

applications by DCRA.  We don't have anything to do 12 

with that sheet, and that sheet is just where they 13 

keep control over who approved it, who disapproved it, 14 

who made comments, and who hasn't looked at it yet. 15 

  So that batch sheet was part of that 16 

application.  After we submitted to DCRA, they 17 

attached that to it. 18 

  MR. AGUGLIA:  All right.  So then did you 19 

get a permit approximately May 23rd, '03 for the 20 

foundations? 21 

  MR. MAIDEN:  Yes, we did. 22 

  CHAIRPERSON GRIFFIS:  Did you get a single 23 

foundation permit for all three lots? 24 

  MR. MAIDEN:  For all three lots.  No, no. 25 
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  CHAIRPERSON GRIFFIS:  A single permit? 1 

  MR. MAIDEN:  It was three permits issued. 2 

  CHAIRPERSON GRIFFIS:  But you put one 3 

permit application in; is that correct? 4 

  MR. MAIDEN:  Yeah, we put one -- well, 5 

that bring up another question here.  DCRA, we started 6 

out with one permit application. 7 

  CHAIRPERSON GRIFFIS:  Right. 8 

  MR. MAIDEN:  With three houses listed on 9 

there. 10 

  CHAIRPERSON GRIFFIS:  That's right. 11 

  MR. MAIDEN:  They made us fill out two 12 

more application to make three applications for three 13 

houses. 14 

  CHAIRPERSON GRIFFIS:  Nice to know they're 15 

doing a good job. 16 

  MR. AGUGLIA:  All right.  Sir, this is 17 

only a sample. 18 

  CHAIRPERSON GRIFFIS:  I understand. 19 

  MR. AGUGLIA:  There were three 20 

applications for the building permit, for the 21 

foundation permit all the way through. 22 

  COMMISSIONER HOOD:  Mr. Chairman, may I 23 

interrupt and as a question? 24 

  Mr. Aguglia, Aguglia.  I'm sorry. 25 
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  MR. AGUGLIA:  Yes, sir. 1 

  COMMISSIONER HOOD:  On the bottom of the 2 

batch sheet can you read to me what it says? 3 

  MR. AGUGLIA:  Yes. 4 

  COMMISSIONER HOOD:  On the bottom there's 5 

something. 6 

  MR. AGUGLIA:  Where it says "zoning issues 7 

have not been addressed.  Plat not included." 8 

  COMMISSIONER HOOD:  Right. 9 

  MR. AGUGLIA:  I'm getting to that. 10 

  COMMISSIONER HOOD:  Okay. 11 

  MR. AGUGLIA:  He's going to get to it. 12 

  COMMISSIONER HOOD:  Okay.  I'll just hold 13 

off. 14 

  MR. AGUGLIA:  So on May 23rd, there was 15 

zoning approval for the foundation permits and the 16 

foundation permit was issued, correct? 17 

  MR. MAIDEN:  Yes.  I don't remember the 18 

exact date, but I know there was a zoning approval, 19 

yes. 20 

  MR. AGUGLIA:  Okay.  There then is a note 21 

at the bottom of the batch sheet.  The note says 22 

"zoning 6/28/03.  Zoning issues have not been 23 

addressed.  Plat not included." 24 

  All right.  Do you know what that meant? 25 
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  MR. MAIDEN:  Yes.  The building plats only 1 

last for six months, and if the building plat date has 2 

expired by the time we put an application in, they 3 

will issue a comment notifying us that we have to 4 

order a new plat and draw the new stuff on the new 5 

plat at that time. 6 

  MR. AGUGLIA:  All right.  Did you order 7 

the new plat? 8 

  MR. MAIDEN:  Yes, we did. 9 

  MR. AGUGLIA:  Is this the new plat that 10 

you ordered? 11 

  MR. MAIDEN:  Yes. 12 

  MR. AGUGLIA:  All right.  Does it show 13 

that there was zoning approval on July 22nd, '03? 14 

  MR. MAIDEN:  Yes. 15 

  MR. AGUGLIA:  And by? 16 

  MR. MAIDEN:  I can't read it that far. 17 

  MR. AGUGLIA:  Fay? 18 

  MR. MAIDEN:  Fay. 19 

  MR. AGUGLIA:  All right.  Now, going back 20 

to the batch sheet, do you then see where there was 21 

additional zoning approval on the same day, 7/22/03. 22 

  MR. MAIDEN:  Yes. 23 

  MR. AGUGLIA:  All right.  So does that 24 

explain your question, Mr. Hood? 25 
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  COMMISSIONER HOOD:  Yeah.  I'm just 1 

looking for the new -- 2 

  CHAIRPERSON GRIFFIS:  You have two 3 

exhibits in the file.  One is the supplemental it 4 

looks like, and this is Exhibit C.  So I'm directing 5 

the Board to look at the supplemental C Exhibit, and 6 

that will be present, I think. 7 

  MR. AGUGLIA:  So just to resummarize, on 8 

May 23rd, '03, they got zoning approval for the 9 

foundation permits, three separate.  Then the zoning 10 

approval for the full permits that were filed on April 11 

2nd was withheld because they didn't have an up to 12 

date survey plat. 13 

  They got that.  It was given zoning 14 

approval on the plat, and then it was given zoning 15 

approval on the batch sheet, and at that point they 16 

got their full building permits. 17 

  Now, Mr. Stoneburner, would you please 18 

then tell the Board what happens, as briefly as 19 

possible? 20 

  MR. STONEBURNER:  At this point we have 21 

building permits and we're going forward.  We install 22 

our foundations.  We're out of the ground to the roof 23 

level of the basement floor, and we receive a work 24 

stop on September 16th. 25 
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  At this point we approached DCRA trying to 1 

figure out why the work stop and met with Denzel, with 2 

the representatives from the Mayor's office and 3 

Congressman Cunningham's office, and an agreement was 4 

struck that if we indemnify DCRA to that day, that we 5 

could go forward working on our project and apply for 6 

a variance simultaneously. 7 

  So here we are today respectfully 8 

requesting a variance. 9 

  CHAIRPERSON GRIFFIS:  So they issued a 10 

stop work order to get an indemnity or indemnify 11 

arrangement? 12 

  MR. STONEBURNER:  They issued a stop work 13 

order and -- 14 

  CHAIRPERSON GRIFFIS:  When they pushed the 15 

stop work order, was there any indication of why it 16 

was stopped? 17 

  MR. STONEBURNER:  That was one of the 18 

problems.  On the stop work order the code that was 19 

cited was the one that says we can put on a stop work 20 

order.  So there was no violation cited.  So there was 21 

nothing to address.  So we went down to DCRA. 22 

  CHAIRPERSON GRIFFIS:  When you met 23 

initially with DCRA, what did they indicate? 24 

  MR. STONEBURNER:  We met with 25 
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representatives of the Mayor's office and Congressman 1 

Cunningham's office. 2 

  CHAIRPERSON GRIFFIS:  You didn't go to 3 

DCRA and ask them why their stop work order? 4 

  MR. STONEBURNER:  Well, we tried that, 5 

and -- 6 

  CHAIRPERSON GRIFFIS:  So what did they 7 

say? 8 

  MR. STONEBURNER:  -- we met with Denzel 9 

Noble, and Denzel cited two particular issues and 10 

after we -- one was building on an 800 number lot, 11 

which the code basically says you need to have a lot 12 

of record prior to getting building permits, and the 13 

other one was did Pepco ever convert the original 14 

three lots back into one. 15 

  Well, we had all of that information from 16 

1910 forward, including the 60 years of tax payments 17 

on three lots, and we're deeded and titled three lots 18 

when we purchased them as well. 19 

  So at that point we brought in the Mayor's 20 

office and Congressman Cunningham's representatives, 21 

and we met again, and the agreement was struck that 22 

because we could not go back to work at this point, 23 

that we could go back to work if, indeed we applied 24 

for a variance that indemnified them to that day. 25 
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  MR. AGUGLIA:  Mr. Stoneburner, just a 1 

point of procedure here.  Was there a first stop order 2 

based upon a building code violation? 3 

  MR. STONEBURNER:  Yes. 4 

  MR. AGUGLIA:  All right. 5 

  MR. STONEBURNER:  At one point in the 6 

summer -- 7 

  MR. AGUGLIA:  All right.  Was that -- was 8 

that subsequently withdrawn by DCRA? 9 

  MR. STONEBURNER:  It was. 10 

  MR. AGUGLIA:  All right. Then there was a 11 

second stop work order; is that correct? 12 

  MR. STONEBURNER:  There was. 13 

  MR. AGUGLIA:  All right.  And you were not 14 

allowed to proceed with work without an 15 

indemnification from the city at that point; is that 16 

correct? 17 

  MR. STONEBURNER:  That's correct. 18 

  MR. AGUGLIA:  All right, and is that 19 

because the city at that point had told you that you 20 

needed a variance? 21 

  MR. STONEBURNER:  they basically said if 22 

we apply for a variance and indemnify them, we can go 23 

back to work. 24 

  MR. AGUGLIA:  All right.  Why did you 25 
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continue the work?  What compelling reason did you 1 

have to finish the work? 2 

  MR. STONEBURNER:  There were no choices at 3 

that point because we questioned how long all of these 4 

processes would take, and it was 45 days plus.  If we 5 

stopped work that day, we would be sued by the bank, 6 

the builder and everyone else.  There was no -- there 7 

wasn't any choice in this matter at all.  It was sign 8 

and proceed and pray. 9 

  MR. AGUGLIA:  All right.  Sir, that ends 10 

our direct testimony. 11 

  CHAIRPERSON GRIFFIS:  Good.  Any questions 12 

from the Board. 13 

  MR. AGUGLIA:  Again, what I am relying on 14 

is the case law.  The Board in the  Byrd case, which 15 

was decided May 6th, 2003, Application No. 16989, made 16 

it very clear that events extraneous to the land and 17 

specifically zoning history have been held to 18 

constitute uniqueness in both area and use variances, 19 

citing the DeEscarate case, well as the Monaco case.  20 

You are probably more familiar with that than I am. 21 

  CHAIRPERSON GRIFFIS:  I just like hearing 22 

it said.  It's kind of a fun name. 23 

  MR. AGUGLIA:  Thank you, thank you. 24 

  So I believe that if the variance was 25 
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required, if a variance is required in this case, that 1 

there is sufficient zoning history in approvals, and 2 

we have shown seven.  At least two of those were 3 

outside the periphery of the clients. 4 

  For instance, at the Review Board, at the 5 

Historic Preservation Review Board, the staff called 6 

Zoning independent of my client and said, "Is this 7 

matter of right?" 8 

  The answer was yes, and that was 9 

reiterated again.  And then outside of the clients, 10 

they brought Mr. Greene in and Mr. Greene went down to 11 

check. 12 

  CHAIRPERSON GRIFFIS:  Okay. Actually save 13 

the summary for the end. 14 

  MR. AGUGLIA:  Okay. 15 

  CHAIRPERSON GRIFFIS:  Let me have you 16 

address briefly then.  So you've established this 17 

whole history, this zoning history. 18 

  MR. AGUGLIA:  Yes. 19 

  CHAIRPERSON GRIFFIS:  I'm taking it that 20 

that's the establishment as we are in a variance case 21 

at this point as uniqueness. 22 

  MR. AGUGLIA:  Yes, sir. 23 

  CHAIRPERSON GRIFFIS:  Why don't we have a 24 

little bit of testimony on what the practical 25 
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difficulty is then? 1 

  MR. AGUGLIA:  Well, under the case law, 2 

the uniqueness leads to the practical difficulty. 3 

  CHAIRPERSON GRIFFIS:  It sure does. 4 

  MR. AGUGLIA:  Yes. 5 

  CHAIRPERSON GRIFFIS:  So what's the 6 

practical difficulty?  It has to arise out of the 7 

uniqueness.  So you've established a -- 8 

  MR. AGUGLIA:  The practical difficulty is 9 

that they built the building based -- you know, they 10 

had $1.2 million into the property at the time of the 11 

stop work order that was detrimental reliance in good 12 

faith on the approval process, and that is the 13 

practical difficulty, and that's what the cases say. 14 

  In fact, the best case, DeEscarate says 15 

the Board was authorized to grant a variance due to 16 

the extraordinarily situation concerning the lot where 17 

the original parcel out of which the lot was 18 

subdivided was susceptible subdivision into three 19 

nonconforming parcels.  Zoning Office personnel on 20 

three occasions implicitly found the lot conformed to 21 

width requirements.  Lot owner and predecessor 22 

proceeded in good faith, and dispute over lot width 23 

was due to actions of zoning officials which were 24 

later found to be error. 25 
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  So that's what they described as the 1 

practical difficulty, and so the unique circumstances 2 

of the zoning history give rise to practical 3 

difficulties. 4 

  So that's where I am. 5 

  CHAIRPERSON GRIFFIS:  Questions?  Ms. 6 

Miller. 7 

  VICE CHAIRPERSON MILLER:  When the issue 8 

of matter of right was before HPRB and I think you 9 

said that the staff person Emily Paulis contacted 10 

Zoning -- 11 

  MR. AGUGLIA:  Yes.  12 

  VICE CHAIRPERSON MILLER:  -- and was told 13 

it was matter of right, who in Zoning said that? 14 

  MR. AGUGLIA:  Our understanding was  15 

Robert Kelly. 16 

  VICE CHAIRPERSON MILLER:  And then I also 17 

think you said that that was reiterated later. 18 

  MR. AGUGLIA:  Yes. 19 

  VICE CHAIRPERSON MILLER:  And who are you 20 

referring to then? 21 

  MR. AGUGLIA:  Staff first brought it up 22 

before the hearing.  So that was Emily Paulis, 23 

confirming with Robert Kelly, correct? 24 

  MR. MAIDEN:  Correct. 25 
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  MR. AGUGLIA:  And then my understanding is 1 

at the actual HPRB hearing Amy Weinstein brought it 2 

up, and it was reconfirmed that it was approved.  At 3 

that point it may have been Paulis relying on Kelly. 4 

  VICE CHAIRPERSON MILLER:  And do we have 5 

anything in writing in the record on that? 6 

  MR. AGUGLIA:  In that letter. 7 

  VICE CHAIRPERSON MILLER:  There's a letter 8 

from Mr. Kelly? 9 

  MR. AGUGLIA:  The HPRB letter. 10 

  CHAIRPERSON GRIFFIS:  No, there's a letter 11 

from Historic Preservation, the staff recommendation 12 

to the Board. 13 

  VICE CHAIRPERSON MILLER:  Okay. 14 

  CHAIRPERSON GRIFFIS:  I don't think we 15 

need anything more. 16 

  VICE CHAIRPERSON MILLER:  I was just 17 

wondering what's in the record that relates to that, 18 

what's written in the record.  So it's the HPRB report 19 

that's in the record. 20 

  CHAIRPERSON GRIFFIS:  Yes, the Board 21 

member asked you if there's a zoning problem with 22 

this, and you let the staff respond.  We've already 23 

checked with the Zoning Administrator.  They're okay. 24 

  Of course, zoning is outside of the 25 
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jurisdiction of the Historic Preservation Board.  So 1 

we'll take it for what it is.  The memo is in the 2 

record, and I think we can move on unless there are 3 

other clarification questions. 4 

  VICE CHAIRPERSON MILLER:  I have one other 5 

question.  With respect to this indemnification 6 

agreement, is that something that DCRA said?  Was it 7 

normal practice or is that something that is unique to 8 

this case, that apparently they lifted the stop work 9 

order if you signed an indemnification agreement with 10 

the District and applied for a variance; is that 11 

correct? 12 

  MR. AGUGLIA:  I was not part of it.  I 13 

can't speak to it. 14 

  MR. ETHERLY:  Mr. Stoneburner? 15 

  MR. STONEBURNER:  It was never described 16 

to us whether this was routine or nonroutine or 17 

anything else.  It was just very clear this is the 18 

path back to going to work and not going bankrupt.  19 

That was it. 20 

  MR. AGUGLIA:  I think it's important to 21 

make sure that we have a clear record on this.  The 22 

clients at DCRA suggestion sent over a letter saying 23 

that they would indemnify the District for all 24 

construction, for any risk taken for construction on 25 
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the going-forward basis, and asked DCRA to support 1 

them in their application for a variance because of 2 

all of the approvals that were given over time. 3 

  DCRA to my knowledge did not sign that 4 

letter.  However, they did lift the stop work order.  5 

So I want to make sure that we have a clear record.  6 

Okay? 7 

  VICE CHAIRPERSON MILLER:  And finally, Mr. 8 

Chairman, I don't know how you want to proceed on 9 

this, but I don't think that the applicant necessarily 10 

addressed the third prong of the variance test, which 11 

is no adverse impact.  Is it appropriate for them to 12 

do it now or do you want them to wait for summary? 13 

  CHAIRPERSON GRIFFIS:  I think it's fine 14 

now. 15 

  MR. AGUGLIA:  MR. STONEBURNER:  Okay.  16 

I'll just summarize what I have in my statement of the 17 

case. 18 

  Of course, what we had was an abandoned 19 

substation in a residential zoned district, CAP/R-4, 20 

which was doing nothing to enhance this neighborhood. 21 

 Obviously the raising of the substation abandoned and 22 

the construction of the subject row houses enhanced 23 

the residential character of the neighborhood, in 24 

fact, was in keeping with the size of the 25 
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neighborhood, as you saw from my various exhibits that 1 

almost half of the resident lots in the square have 2 

widths less than 18 feet. 3 

  In fact, under the zoning regulations, I 4 

believe it's 401.6 in granting variances.  There's a 5 

statement that you're not go to -- 6 

  MR. NETTLER:  Objection. 7 

  Richard Nettler, counsel for those who are 8 

in opposition. 9 

  I don't have a problem with the summation 10 

in terms of the law from counsel for the applicant, 11 

but to the extent that he's trying to put in facts 12 

such as what exists in the area, that's not 13 

appropriate from counsel.  So he can't certainly be 14 

cross examined by us as to whether those facts are 15 

correct or not.  He hasn't put those in through any 16 

witnesses yet.  He should be permitted to put them in 17 

through himself. 18 

  CHAIRPERSON GRIFFIS:  Understood. 19 

  MR. AGUGLIA:  All right.  Mr. Stoneburner, 20 

all right?  Did you do a survey of the neighborhood? 21 

  MR. STONEBURNER:  I did. 22 

  MR. AGUGLIA:  And what did you find in 23 

terms of lot width? 24 

  MR. STONEBURNER:  In lot -- 25 
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  MR. AGUGLIA:  Subject square first. 1 

  MR. STONEBURNER:  In our square bordered 2 

by D and C Streets and Second and Third, 45 percent of 3 

the units that are in that particular square are 16 4 

percent -- are 16 feet or less. 5 

  MR. AGUGLIA:  All right.  Now, did you do 6 

a survey of other squared immediately surrounding the 7 

subject square? 8 

  MR. STONEBURNER:  I did.  The adjoining 9 

four squares all the way around, I walked that and 10 

basically taped all of the units, and I found an 11 

additional -- I don't recall how many now if you have 12 

those notes. 13 

  MR. AGUGLIA:  It's Exhibit -- I think it's 14 

56. 15 

  CHAIRPERSON GRIFFIS:  Are you looking for 16 

your survey data? 17 

  MR. AGUGLIA:  Yes. 18 

  PARTICIPANT:  Exhibit J. 19 

  CHAIRPERSON GRIFFIS:  Right.  Exhibit J. 20 

  MR. STONEBURNER:  I thought it was 56.  21 

That was an additional 56 row houses with a width less 22 

than 18 feet and 40 of those had a width less than 16 23 

feet. 24 

  MR. AGUGLIA:  How did you actually conduct 25 
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your survey?  What measurement -- what -- 1 

  MR. STONEBURNER:  I just went up from any 2 

corner of our square, if you will, bordered by Second, 3 

Third, C and D, one block in any direction, you know, 4 

directly across the street, and 56 houses, 40 of which 5 

were 16 or less. 6 

  MR. AGUGLIA:  All right.  What device did 7 

you do to measure? 8 

  MR. STONEBURNER:  I used the surveyor's 9 

measuring wheel. 10 

  MR. AGUGLIA:  All right. 11 

  MR. STONEBURNER:  Door to door. 12 

  MR. AGUGLIA:  Would you please explain the 13 

condition of this alley? 14 

  MR. STONEBURNER:  When we originally 15 

identified the property and then for the 18 months of 16 

the permit process, the alley pathway, if you will 17 

adjoining the property was basically overgrown, wet, 18 

lots of trash, lots of bags of trash.  Right there is 19 

a shopping cart that typically would be full of trash 20 

as well, and that was just the condition of that 21 

particular walk or alley for that entire time. 22 

  And that was next to an abandoned 23 

substation; is that correct? 24 

  MR. STONEBURNER:  It was. 25 
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  MR. AGUGLIA:  So I feel that we have met 1 

our burden on the fact that it's consistent with the 2 

comprehensive plan, and it is also essentially 3 

supported by the Office of Planning in its report.  4 

This is a residential area.  They placed residences of 5 

like size.  They built residences of like size and it 6 

clearly was a benefit to the community because they 7 

were furthering the comprehensive plan's requirement 8 

of residential uses in this, and obviously raising an 9 

eyesore that was a vacant substation. 10 

  CHAIRPERSON GRIFFIS:  Okay.  Follow-up, 11 

Ms. Miller? 12 

  VICE CHAIRPERSON MILLER:  No.  Thank you. 13 

  CHAIRPERSON GRIFFIS:  You list in your 14 

submission that another practical difficulty would be 15 

combining two lots or subdividing into two lots, which 16 

might be conforming lots, and the practical difficulty 17 

there is the fact that they would be over sized for 18 

the context of the neighborhood. 19 

  And you have asserted that you would have 20 

difficulty or not be successful at all getting 21 

approval through HPRB. 22 

  Two things.  Address both boths.  What's 23 

the basis for that thinking? 24 

  MR. AGUGLIA:  That was a very good summary 25 
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-- thank you -- of our position on that.   1 

  Mr. Stoneburner? 2 

  MR. STONEBURNER:  Yeah, the fact is these 3 

are flats, and the way they would be constructed would 4 

be a lot line to lot line style construction.  The 5 

units would be 24 feet wide, of which there are none 6 

that I could find anywhere around there.  The 16 7 

footers in HPRB's letters fit very nicely, you know, 8 

in the neighborhood.  They look nice.  They go with 9 

the general design of the neighborhood and with the 10 

adjoining units up and down the street. 11 

  CHAIRPERSON GRIFFIS:  Did you have 12 

discussions with Preservation staff about a row 13 

dwelling 24 feet wide? 14 

  MR. STONEBURNER:  We never went beyond the 15 

discussions of the 16 footers that we were presenting. 16 

 We didn't consider the 24 footers simply because 17 

walking around and trying to find anything to keep 18 

with the city plan and the design of the neighborhood 19 

is pretty clear that you need to have like things 20 

around you. 21 

  CHAIRPERSON GRIFFIS:  Okay. 22 

  MR. STONEBURNER:  There were plenty of 16 23 

footers. 24 

  CHAIRPERSON GRIFFIS:  In the existing 25 
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context you made the assertion that it would be 1 

doubtful that HPRB would smile upon that design. 2 

  MR. STONEBURNER:  And I have been told by 3 

HPRB that they couldn't make a definitive decision 4 

without prints of a 24 footer, but at first glance, 5 

you know, at first take, there are no 24s in the area. 6 

  CHAIRPERSON GRIFFIS:  Okay. 7 

  MR. AGUGLIA:  And who did you speak with 8 

about that? 9 

  MR. STONEBURNER:  That was Lisa Bertram. 10 

  MR. AGUGLIA:  Lisa Bertram is the State 11 

Historic Preservation Officer? 12 

  MR. STONEBURNER:  Yes.  She's Emily 13 

Paulis' boss, if you will. 14 

  VICE CHAIRPERSON MILLER:  I'm sorry.  15 

Could you clarify for me?  Did you talk to her about 16 

hypothetically putting two structures there as opposed 17 

to three or you didn't? 18 

  MR. STONEBURNER:  No.  Actually the 19 

conversation that we had just recently, I had been 20 

asked to speak on behalf of HPRB at an upcoming March 21 

3rd meeting, and in the course of that, we touched on 22 

24 footers in that particular area, and she said, 23 

"Well, at first glance, had you approached me with 24 

that originally, at first glance with no other 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 83 

neighboring 24 footers," but we never approached them 1 

with 24 footers.  So, you know, her opinion was 2 

without plans, I couldn't say definitively that we 3 

would have disapproved it, but at first glance there's 4 

none around. 5 

  MR. AGUGLIA:  I apologize for the 6 

confusion.  This was all after the fact.  In response 7 

to the opposition's comments that hey could have built 8 

two 24 footers, I asked the client to speak with 9 

historic people and to get some sort of a general 10 

answer. 11 

  MR. STONEBURNER:  There was never a 12 

necessity when we originally approached them.  The 16 13 

footers were across the street, up and down the block, 14 

and we approached them with it.  Everyone loved them, 15 

and that's where, you know, there was never any reason 16 

to go any other direction. 17 

  MR. AGUGLIA:  I would also note that as a 18 

regulatory matter, I believe it's Section 401.6.  In 19 

granting variances you're not allowed to go below 14 20 

feet in Section 401.6 in the width.  So I think that 21 

that's a guide there to show you that in appropriate 22 

areas that you can go as low as 14 feet, but not 23 

lower, and this we say is an appropriate area for the 24 

16 feet that we have built on. 25 
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  CHAIRPERSON GRIFFIS:  Four, oh, one, 1 

point, six, I'm not sure where that fits in, but let's 2 

move on. 3 

  Any other questions from the Board?  Ms. 4 

Miller? 5 

  VICE CHAIRPERSON MILLER:  Not to beat a 6 

dead horse, I just want to understand this Lisa 7 

Bertram statement.  Is it that she gave an indication 8 

that since there weren't other properties like that 9 

around, that most likely HPRB would not look favorably 10 

on that? 11 

  MR. STONEBURNER:  Yes. 12 

  VICE CHAIRPERSON MILLER:  That's your 13 

testimony? 14 

  MR. STONEBURNER:  Yes. 15 

  VICE CHAIRPERSON MILLER:  Okay, but that 16 

was hypothetical. 17 

  MR. STONEBURNER:  Yes. 18 

  VICE CHAIRPERSON MILLER:  Okay.  Thank 19 

you. 20 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 21 

else? 22 

  Anything else in presentation of the case 23 

at this time? 24 

  MR. AGUGLIA:  One other thing was that we 25 
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wanted to point out, seguing onto Ms. Miller's 1 

question, is that the  HPRB's staff recommendation to 2 

the Board to approve the design, to us it's consistent 3 

with the neighborhood. 4 

  CHAIRPERSON GRIFFIS:  Good point.  I think 5 

we've had enough light on the hypothetical.  I mean, 6 

obviously it's something you presented.  So we needed 7 

to research that. 8 

  We have what we have before us, and I 9 

don't want to get into a lot of misdirected testimony, 10 

argument or cross in the fact of what could have 11 

happened or what should happen. 12 

  MR. AGUGLIA:  Yes, sir. 13 

  CHAIRPERSON GRIFFIS:  But that being said, 14 

if there's nothing further, let's go to cross 15 

examination. 16 

  Is the ANC represented today? 17 

  MR. SHELDON:  Yes, I am. 18 

  CHAIRPERSON GRIFFIS:  Do you have any 19 

cross examination question of the applicant? 20 

  MR. SHELDON:  No, I don't.  I'll have my 21 

own witnesses. 22 

  CHAIRPERSON GRIFFIS:  Okay.  ANC-6B has no 23 

cross examination at this time. 24 

  The parties in opposition, cross? 25 
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  MS. RUSTAD:  Good afternoon, Mr. Chairman, 1 

members of the Board. 2 

  Jeannine Rustad here for the parties in 3 

opposition, who are Marion Snow -- excuse me.  Limited 4 

room here -- and James Marsh, and Larry and Louise 5 

Smith, who are adjoining property owners along Second 6 

Street. 7 

  With me is Richard Nettler. 8 

  Going to the pictures you had showed, you 9 

illustrated or had a picture of three existing 10 

townhomes that were each 16 feet in width.  Do you 11 

know when those were constructed? 12 

  MR. STONEBURNER:  1928, or they existed in 13 

1928. 14 

  MS. RUSTAD:  You need to turn on your mic. 15 

  CHAIRPERSON GRIFFIS:  You need to turn on 16 

your microphone, Mr. Stoneburner. 17 

  MR. STONEBURNER:  1928, or they existed in 18 

1928.  I don't know exactly the construction date. 19 

  MS. RUSTAD:  Not on the property in 20 

question.  Around the corner.  You had a picture of 21 

three townhouses. 22 

  MR. STONEBURNER:  Oh, I'm sorry.  No, I do 23 

not know when they were constructed. 24 

  MS. RUSTAD:  You first looked into 25 
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purchasing the property in 2001? 1 

  MR. STONEBURNER:  Yes. 2 

  MS. RUSTAD:  Do you recall when in 2001? 3 

  MR. STONEBURNER:  It was in the spring of 4 

2001. 5 

  MS. RUSTAD:  And you say that Pepco gave 6 

you a plat which showed the 800 lots? 7 

  MR. STONEBURNER:  Yes. 8 

  MS. RUSTAD:  And you went with that to 9 

speak with Toya Bellow, who was then the Acting Zoning 10 

Administrator at DCRA? 11 

  MR. STONEBURNER:  Yes, I believe that was 12 

his title, yes. 13 

  MS. RUSTAD:  What information did you 14 

provide to Mr. Bellow in that initial meeting? 15 

  MR. STONEBURNER:  I went to the Surveyor's 16 

Office.  I pulled the records that they had, the cloth 17 

records in the surveyor's office, copied those, and 18 

took what Pepco had given me up to Mr. Bellow. 19 

  MS. RUSTAD:  Can you tell us what the 20 

cloth records were, what they depicted? 21 

  MR. STONEBURNER:  I believe they -- 22 

  MS. RUSTAD:  -- on the record? 23 

  MR. STONEBURNER:  I believe that they -- 24 

no.  I believe that they -- it's just a packet in the 25 
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Surveyor's Office, and it has all of the -- they used 1 

to make these things out of a fabric literally, and 2 

then when any alterations or changes are made, it's 3 

just noted on the back of this, but it's literally a 4 

piece of cloth, and I believe the earliest date on 5 

that was 1909. 6 

  MS. RUSTAD:  Did you give anything to Mr. 7 

Bellow which showed the building, the Pepco substation 8 

on the property? 9 

  MR. STONEBURNER:  That was the document 10 

that Pepco had given me. 11 

  MS. RUSTAD:  And, again, did that document 12 

show 800 lots? 13 

  MR. STONEBURNER:  Yes. 14 

  MS. RUSTAD:  Have you seen what was 15 

submitted with yesterday's submission that we filed as 16 

Exhibit 1?  And I'll show you a copy for your 17 

reference. 18 

  Did you get a copy of that from the 19 

Surveyor's Office? 20 

  MR. STONEBURNER:  I did not. 21 

  MS. RUSTAD:  And just for reference, the 22 

Office of Planning has similarly attached a plat as 23 

Attachment 4.  I'll show you those.  Did you copy this 24 

from the Surveyor's Office? 25 
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  CHAIRPERSON GRIFFIS:  What plat are you 1 

looking at? 2 

  MR. STONEBURNER:  The information that -- 3 

  MS. RUSTAD:  This -- 4 

  MR. STONEBURNER:  Go ahead.  I'm sorry. 5 

  MS. RUSTAD:  It's Exhibit or -- excuse me 6 

-- Attachment 4 to the Office of Planning report. 7 

  CHAIRPERSON GRIFFIS:  Okay, and what's the 8 

date on it?  I mean what are we looking at? 9 

  MS. RUSTAD:  It's from the Surveyor's 10 

Office.  Unfortunately there is not a date on it, but 11 

it does depict the Pepco substation. 12 

  CHAIRPERSON GRIFFIS:  It does?  Oh, okay. 13 

 I see. 14 

  MS. RUSTAD:  They have conveniently marked 15 

"subject property." 16 

  CHAIRPERSON GRIFFIS:  I have a lot of 17 

writing on this one.  Is that it? 18 

  MS. RUSTAD:  And there is a four above the 19 

improvements. 20 

  CHAIRPERSON GRIFFIS:  Right, indeed.  I'm 21 

with you.  Let's go. 22 

  MS. RUSTAD:  Mr. Stoneburner, do you know 23 

what the four on that plat refers to? 24 

  MR. STONEBURNER:  The three lots that we 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 90 

purchased have always been part of original Lot 4. 1 

  MS. RUSTAD:  So is that original Lot 4? 2 

  MR. STONEBURNER:  Yes, it is. 3 

  MS. RUSTAD:  Did you show Mr. Bellow when 4 

you met with him a copy of the Pepco substation 5 

certificate of occupancy? 6 

  MR. STONEBURNER:  I showed him the 7 

document that is on the Board. 8 

  MS. RUSTAD:  Did you show him a copy of 9 

the certificate of occupancy for the Pepco substation? 10 

  MR. STONEBURNER:  I don't believe I had 11 

that. 12 

  MS. RUSTAD:  So that was not part of your 13 

package then, the certificate of occupancy for the 14 

Pepco substation? 15 

  MR. STONEBURNER:  What Pepco supplied me 16 

was some of their deed information depicting Lot 800, 17 

801 and 802.  The 801, 80 -- I'm sorry -- 800, 801, 18 

and 802 were for sale as three individual lots, and 19 

they gave me that particular plat, and that's what I 20 

took to Zoning. 21 

  MS. RUSTAD:  When you purchased the 22 

property, did you get a zoning opinion? 23 

  MR. STONEBURNER:  No.  At that particular 24 

point, we were -- we were in the conceptual design 25 
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process, and we had created a history, if you will, of 1 

those lots existing for the appropriate amount of time 2 

without ever any change in lot lines. 3 

  Actually we had requested at a given point 4 

a zoning letter from zoning, but DCRA doesn't offer 5 

that prior to purchase of a property. 6 

  MS. RUSTAD:  Did Pepco give you any 7 

written documentation as to what could be done with 8 

the property? 9 

  MR. STONEBURNER:  No, they just supplied 10 

me with the information depicting 800, 801, and 802, 11 

and that's how we bought and settled the property as 12 

well, and we have three individual deeds. 13 

  MS. RUSTAD:  Do you know the difference 14 

between a lot of record and a tax lot? 15 

  MR. STONEBURNER:  I do. 16 

  MS. RUSTAD:  Can you tell us what that 17 

difference is? 18 

  MR. STONEBURNER:  The lot of record is a 19 

requirement prior to obtaining construction permits 20 

which also gives rise to an address.  A tax lot is 21 

typically used or a tax number is typically used on an 22 

800 number lot. 23 

  Typically prior to 1958 construction, 24 

including many of the lots that are adjoining our 25 
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property remain 800 lots to this day, all up and down 1 

Second Street and other adjoining properties, and 2 

we're never converted to lots of records, even after 3 

they have a home on them.  There's plenty of 800 lots 4 

throughout the city with homes sitting on them today. 5 

  MS. RUSTAD:  And do you know when -- 6 

  VICE CHAIRPERSON MILLER:  Can we interrupt 7 

for a minute?  Could you state what an 800 lot is? 8 

  MR. STONEBURNER:  It's when a -- when a 9 

lot goes into let's call it a dormant -- you know, a 10 

dormant type of a mode, if you will, that it's not 11 

being used, ofttimes people will get a tax assessment 12 

number for it, but that practice prior to 1958 by no 13 

means precluded from building on that lot. 14 

  Again, many of the adjoining lots even 15 

today to us are still 800 number lots today. 16 

  VICE CHAIRPERSON MILLER:  You say there's 17 

plenty of lots in the city with 800 lots or assessment 18 

and taxation lots with homes on them.  Do you know 19 

when those homes were built? 20 

  MR. STONEBURNER:  Many I would say prior 21 

to 1958. 22 

  VICE CHAIRPERSON MILLER:  Do you know any 23 

that were built subsequent to 1958. 24 

  MR. STONEBURNER:  Actually I have a lot 25 
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right now, Lot 812, and it has an 800 number lot, and 1 

it is 19 feet wide by 110 square feet deep, and the 2 

fact that it's a tax number has nothing to do whether 3 

I can build on it or not.  I simply have to, prior to 4 

permit, turn it into a lot of -- get a record plat to 5 

acquire an address and a building permit. 6 

  VICE CHAIRPERSON MILLER:  What was the 7 

criteria Toya Bellow gave to you for developing these 8 

properties or property? 9 

  MR. STONEBURNER:  Toya played a very, very 10 

small role.  There was one meeting with Toya before he 11 

actually moved on to, I guess, BZA or the Zoning 12 

Board.  He's here now, and that meeting was basically, 13 

yes, here's a property with lot lines that have 14 

existed since 1910.  Here's a multitude of things that 15 

can be done, including condos, subdivisions, and 16 

everything in the R-4 zone.  Here are all of these 17 

possibilities. 18 

  If, indeed, it fits particular criteria 19 

for those original lot lines, the 16 footers, and they 20 

predate the 1958 code, we can go down that road as 21 

well. 22 

  That wasn't the deciding factor by any 23 

means of what we were going to do.  A walk around the 24 

neighborhood and a lot of other parts of the 25 
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feasibility study dictated what we were going to do 1 

with that property. 2 

  VICE CHAIRPERSON MILLER:  What were the 3 

criteria tha the gave you? 4 

  MR. STONEBURNER:   That the lot lines 5 

needed to exist prior to 1958; that there was never 6 

any shift in that. 7 

  We have records, deeds, plats, and 8 

including the fact that we bought the property, 9 

settled three individual lots.  Pepco and even the Tax 10 

Office has a 60 year history of paying taxes on three 11 

individual lots.  Prior to that 1928, there were three 12 

townhomes that were three individual lots.  We found 13 

many records and deeds that were transferred back and 14 

forth as three individual lots. 15 

  Pepco actually bought the three individual 16 

lots.  They didn't buy it as an assembly.  They 17 

actually bought the three individual lots from either 18 

two or three owners. 19 

  MS. RUSTAD:  You still haven't explained 20 

the criteria as to developing these properties that 21 

you -- 22 

  MR. STONEBURNER:  Well, there had to be -- 23 

you had to have the typical setbacks.  You had to have 24 

the required back yard.  You had to comply with all of 25 
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the other provisions of the code, which we do. 1 

  MS. RUSTAD:  What about for developing 2 

three townhomes as you have?  What criteria did he 3 

give you for that, if any? 4 

  MR. STONEBURNER:  Basically what I 5 

described.  The history of those lots had to exist, 6 

and we had to meet all of the other criteria of the 7 

current building codes, which would be -- 8 

  MS. RUSTAD:  Sorry.  Go on. 9 

  MR. STONEBURNER:  -- which would be the 10 

setbacks, which would be the parking, which would be 11 

the height, the lot fill, historical preservation, 12 

fine arts, and all the other presentations we would 13 

need to do.  He mapped it all out. 14 

  MS. RUSTAD:  Did he include with that side 15 

yard requirements? 16 

  MR. STONEBURNER:  No, he did not, and in 17 

the code, I don't recall the particular code now.  18 

It's not required on a flat. 19 

  MS. RUSTAD:  Can you tell us where in the 20 

code that is? 21 

  MR. STONEBURNER:  Do you have the code? 22 

  CHAIRPERSON GRIFFIS:  Whether a side yard 23 

is required on a row dwelling? 24 

  MS. RUSTAD:  If you look at  405, side 25 
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yards, it's the section.  If you could look at 405.3 1 

specifically to help us move this along. 2 

  CHAIRPERSON GRIFFIS:  You said 405, point, 3 

what? 4 

  MS. RUSTAD:  Three. 5 

  CHAIRPERSON GRIFFIS:  Okay. 6 

  MS. RUSTAD:  Does 405.3 say that you have 7 

to provide a side yard if there is no party wall? 8 

  MR. STONEBURNER:  It does. 9 

  CHAIRPERSON GRIFFIS:  I'm sorry.  Four, 10 

oh, five, point, three says party wall? 11 

  MR. STONEBURNER:  It says -- do you have a 12 

copy of this up there? 13 

  CHAIRPERSON GRIFFIS:  Oh, I sure do. 14 

  MR. STONEBURNER:  Okay. 15 

  CHAIRPERSON GRIFFIS:  Party wall? 16 

  MS. RUSTAD:  A common division wall with 17 

an existing building or building being constructed. 18 

  CHAIRPERSON GRIFFIS:  Interesting 19 

distinction.  Okay. 20 

  MR. STONEBURNER:  What we did is we 21 

basically took the units and the concept was that the 22 

units could be replaced, the 1928 three townhouses as 23 

they were under 401.1. 24 

  CHAIRPERSON GRIFFIS:  So you were thinking 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 97 

if they were built once why can't they be built now? 1 

  MR. STONEBURNER:  We're replacing what was 2 

there, and that's what we were told all the way, and 3 

that's how all of these approvals -- not once did 4 

anybody ever go, "You need a side yard." 5 

  CHAIRPERSON GRIFFIS:  Okay. 6 

  MS. RUSTAD:  But what was there when you 7 

purchased the property -- correct me if I'm wrong -- 8 

was a Pepco substation. 9 

  MR. STONEBURNER:  A Pepco substation. 10 

  MS. RUSTAD:  And that was constructed.  11 

Have you seen the certificate of occupancy for that? 12 

  MR. STONEBURNER:  I have not. 13 

  MS. RUSTAD:  In your application -- 14 

  MR. AGUGLIA:  I would have to object to 15 

see where we're going with this.  It wasn't even on 16 

direct examination.  It was an issue brought up by 17 

Office of Planning. 18 

  CHAIRPERSON GRIFFIS:  What, in terms of 19 

the side yard? 20 

  MR. AGUGLIA:  Yes. 21 

  MS. RUSTAD:  Well, he brought up the 22 

criteria -- 23 

  CHAIRPERSON GRIFFIS:  Right. 24 

  MS. RUSTAD:  -- that DCRA gave them as 25 
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part of their approvals, and we're establishing that 1 

the approvals were based on information they gave 2 

them. 3 

  CHAIRPERSON GRIFFIS:  Understood.  Did 4 

they give them plats? 5 

  I tend to agree with the objection.  I 6 

mean, there wasn't any testimony based on the side 7 

yard.  It is an issue obviously that will come up in 8 

this, and obviously when we review it and deliberate 9 

on it.  Going to the fact of Mr. Bellow's conversation 10 

of what would be required in terms of matter of right 11 

use and area, you asked him directly whether he 12 

brought up side yards, and he said no.  So I'm not 13 

sure how much further we need to go with this. 14 

  MS. RUSTAD:  Well, if we can -- yeah. 15 

  Concerning matter of right, in your 16 

application, if I can have a minute to find the 17 

section, you have argued that -- 800 and 802 were the 18 

exterior lots, correct?  Mr. Stoneburner? 19 

  MR. STONEBURNER:  Yes? 20 

  MS. RUSTAD:  Eight hundred and 802 are the 21 

exterior lots. 22 

  MR. STONEBURNER:  Eight hundred and -- 23 

yes, they are. 24 

  MS. RUSTAD:  And it has been your argument 25 
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that the Pepco substation was on Lot 801, the 1 

interior. 2 

  MR. STONEBURNER:  We've never -- quite 3 

frankly, we've never argued the location of the Pepco 4 

substation at all.  It has come up at different 5 

meetings, but that was never the -- from what we're 6 

told, because again we aren't zoning experts.  We 7 

simply put in building applications, and the path that 8 

they took to look at this through zoning was the path 9 

that they took. 10 

  Now, what we have heard along the way 11 

through the zoning officials was that the Pepco 12 

building was basically incidental to the use of the 13 

property, as in we're looking through that because 14 

it's -- and 2000.6 is, I think, very clear on that 15 

particular line item as far as what you do with the 16 

structure that is incidental to the use of the 17 

property. 18 

  It doesn't affect lot lines.  It doesn't 19 

change criteria. 20 

  MR. AGUGLIA:  Excuse me.  I'm going to 21 

object to the question because that's not part of our 22 

case. 23 

  CHAIRPERSON GRIFFIS:  To the question or 24 

to the answer he's given? 25 
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  MR. AGUGLIA:  I'm objecting to the 1 

question. 2 

  CHAIRPERSON GRIFFIS:  Okay. 3 

  MS. RUSTAD:  This is part of their case.  4 

It's their matter of right argument.  If you look at 5 

their February 10th submission, page 2, Footnote 2, 6 

except as provide in 401.3, they're citing 401.2, and 7 

they also relied on that in their application 8 

supporting that these are matter of right. 9 

  CHAIRPERSON GRIFFIS:  State that again. 10 

  MS. RUSTAD:  They have, in fact, relied on 11 

401.2 and even 2000.6, as Mr. Stoneburner was 12 

testifying in both their application and in their 13 

prehearing statement.  So this is part of their 14 

application. 15 

  CHAIRPERSON GRIFFIS:  Okay.  Help me 16 

understand then where you're trying to go with the 17 

questioning in terms of the placement of the Pepco 18 

structure. 19 

  MS. RUSTAD:  They have argued that the 20 

Pepco structure was only on Lot 801, the center lot, 21 

and therefore, the center Lot 801, which is now  Lots 22 

27 -- 23 

  CHAIRPERSON GRIFFIS:  Where are they 24 

arguing that?  Is that the direct testimony, Mr. 25 
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Stoneburner, that the structure was only on Lot 801? 1 

  MR. STONEBURNER:  All along -- 2 

  MR. AGUGLIA:  Sir, my -- 3 

  CHAIRPERSON GRIFFIS:  Wow, I'm getting a 4 

lot of reaction with that one, huh? 5 

  MR. AGUGLIA:  My lead-off statement was 6 

that we believe that we were might of right.  However, 7 

we are here because DCRA has stated that we need a 8 

variance, and my case is that we are entitled to a 9 

variance because the practical difficulty, the unique 10 

circumstances of the case based upon the zoning 11 

history leads to practical difficulties. 12 

  We have cases that I cited to you on that 13 

point.  If we want to get into the matter of right 14 

issue, then I would go back with direct testimony. 15 

  MS. RUSTAD:  Are they then withdrawing 16 

their matter of right?  Because it is in their 17 

application and in their prehearing statement. 18 

  MR. AGUGLIA:  It is.  We're not 19 

withdrawing our statement that it's matter of right.  20 

What we've shown you is that my client went to the 21 

zoning people and was told it was matter of right time 22 

after time after time. 23 

  CHAIRPERSON GRIFFIS:  Right, which is 24 

established its uniqueness.  Again, as this Board is 25 
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well aware, we're kind of entertaining a lot of issues 1 

that may be appropriate to come up under appeal in 2 

order to establish some of the uniqueness for the 3 

variance test, of which we are now entertaining. 4 

  MR. NETTLER:  Well, if I might respond, 5 

what we're trying to do is to show that time after 6 

time after time the applicant actually misled the 7 

Zoning Administrator's office or provided them with 8 

selective information from which to review so that 9 

they wouldn't have  the entire picture, and so for the 10 

first time, they're trying to give you a variety of 11 

pictures in their prehearing statement. 12 

  And what we're trying to do with our 13 

presentation, our cross examination is to, as Ms. 14 

Rustad started, is to show that some information was 15 

provided to the Zoning Administrator, and some 16 

information wasn't provided to the Zoning 17 

Administrator.  Some argument were made to the Zoning 18 

Administrator.  Some arguments weren't, and it's not a 19 

question of the Zoning Administrator's actions or 20 

inactions being  a basis for uniqueness here.  It's a 21 

question as to whether, one, they actually presented 22 

it appropriately, which we don't think they have, but 23 

secondly, whether, in fact, they misled the Zoning 24 

Administrator's office with the information that they 25 
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did provide -- 1 

  CHAIRPERSON GRIFFIS:  Okay, but in order 2 

to establish that in cross, I think that's fairly 3 

straightforward and can be very efficiently done.  4 

They have testified numerous times, specific times 5 

that they've met.  Let's go through them.  If you want 6 

to, take them chronologically, ask them what they 7 

presented, and then you can in your case presentation 8 

indicate why they did not present correctly the 9 

material that should have been. 10 

  MR. STONEBURNER:  Can I briefly respond to 11 

that statement overall just with some of the mechanics 12 

of -- 13 

  CHAIRPERSON GRIFFIS:  Not at this time. 14 

  MR. STONEBURNER:  DCRA? 15 

  MS. RUSTAD:  There's no question. 16 

  The first meeting, going back to the first 17 

meeting with Mr. Bellow, you presented them with the 18 

Pepco building plat, which just showed the 800 lots, 19 

correct? 20 

  MR. AGUGLIA:  I'm going to object and ask 21 

her to point to the exhibit so the -- 22 

  MS. RUSTAD:  I believe you had it up.  I 23 

couldn't see from the vantage point, and I believe you 24 

have referenced it as -- 25 
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  CHAIRPERSON GRIFFIS:  From Exhibit B -- 1 

  MS. RUSTAD:  -- B. 2 

  CHAIRPERSON GRIFFIS:  -- the Pepco permit 3 

plat. 4 

  MS. RUSTAD:  Pepco permit plat. 5 

  MR. STONEBURNER:  Yes. 6 

  CHAIRPERSON GRIFFIS:  Okay. 7 

  MS. RUSTAD:  And, again, you did not show 8 

them the plat that showed Lot 4? 9 

  MR. STONEBURNER:  Everything that we ever 10 

had said part of Lot 4, part of Lot 6 and 4, part of 11 

Lot 4.  That was on every deed.  That was no new news. 12 

  MS. RUSTAD:  But you did not share that 13 

with DCRA at the first meeting. 14 

  MR. STONEBURNER:  DCRA's office, the 15 

Surveyor's Office is next door.  As you go and 16 

retrieve information and take it over, and there's no 17 

misleading DCRA as far as -- there's nothing.  18 

Everything that we produced and gave to DCRA, when you 19 

go to the Surveyor's Office and you go, "Make me a 20 

certified plat," they're making a certified plat of 21 

what exists in their own office. 22 

  You fill out a little card, and you give 23 

them a lot and a square number. 24 

  CHAIRPERSON GRIFFIS:  I understand. 25 
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  MR. STONEBURNER:  And you hand it to them, 1 

and you pay your fee.  You can't -- 2 

  CHAIRPERSON GRIFFIS:  So you show them 3 

stuff they already had. 4 

  MR. STONEBURNER:  You can't blur this. 5 

  CHAIRPERSON GRIFFIS:  Okay. 6 

  MR. STONEBURNER:  And then they hand it 7 

back to you, and you take it to the Zoning. 8 

  CHAIRPERSON GRIFFIS:  Let me pick up here. 9 

 But just to be clear, when you met with them at this 10 

specific instance, you showed them what is now shown 11 

in Exhibit B. 12 

  MR. STONEBURNER:  Yes. 13 

  CHAIRPERSON GRIFFIS:  Okay. 14 

  MR. STONEBURNER:  The Pepco -- 15 

  CHAIRPERSON GRIFFIS:  Next question. 16 

  MR. STONEBURNER:  Yes. 17 

  MS. RUSTAD:  You never required a plat.  18 

You were just explaining how you go and you write in 19 

the lot and square number and ask for a certified 20 

plat.  You never ask for a certified plat of Lot 4. 21 

  MR. STONEBURNER:  You can't get a 22 

certified plat of Lot 4.  Lot 4 no longer exists. 23 

  MS. RUSTAD:  As of when? 24 

  MR. STONEBURNER:  As of 1920.  If you go 25 
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in for that particular piece of ground, all of the lot 1 

lines today, all of the tax records today, everything 2 

today, those lots have been 800, 801, and 802 sine the 3 

beginning of the century.  You cannot get a certified 4 

plat of Lot 4. 5 

  MS. RUSTAD:  Did you try? 6 

  MR. STONEBURNER:  There was no reason to 7 

try. 8 

  MS. RUSTAD:  Did you try? 9 

  MR. STONEBURNER:  No, I did not. 10 

  MS. RUSTAD:  And just to clarify, you did 11 

not show a copy of the certificate of occupancy for 12 

the Pepco substation. 13 

  MR. STONEBURNER:  I don't own a copy of 14 

the cert -- I have no use for their certificate of 15 

occupancy. 16 

  MS. RUSTAD:  Did you show DCRA any 17 

certificate of occupancy? 18 

  MR. STONEBURNER:  No, I did not. 19 

  MS. RUSTAD:  At the first meeting? 20 

  MR. STONEBURNER:  No. 21 

  MS. RUSTAD:  When was your next meeting 22 

with DCRA? 23 

  MR. STONEBURNER:  AT that point, where I 24 

had found the criteria that we needed to decide what 25 
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we wanted to do with these lots, I went under contract 1 

with Pepco, developed a long feasibility study, 2 

started in with the environmentals, and handed Mr. 3 

Maiden the package up to that date, certified plats, 4 

things like that, and then he went forward from there. 5 

  CHAIRPERSON GRIFFIS:  But the question was 6 

when was your next meeting with DCRA. 7 

  MR. STONEBURNER:  I never met again with 8 

DCRA. 9 

  CHAIRPERSON GRIFFIS:  Okay.  That's a good 10 

answer or a quick answer.  I surely don't want to 11 

qualify an opinion on your answer. 12 

  Next question. 13 

  MS. RUSTAD:  Mr. Maiden. 14 

  MR. MAIDEN:  Yes. 15 

  MS. RUSTAD:  When was your first meeting 16 

with DCRA? 17 

  MR. MAIDEN:  With don't meet with DCRA.  18 

We just submit drawings to DCRA. 19 

  CHAIRPERSON GRIFFIS:  You never met with 20 

DCRA representatives, Zoning Administrator or anything 21 

of that nature? 22 

  MR. MAIDEN:  I've had some discussions 23 

with them in the process of the approvals, but not a 24 

meeting. 25 
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  CHAIRPERSON GRIFFIS:  So after permits 1 

were submitted, you had comments back that you 2 

responded to? 3 

  MR. MAIDEN:  Yes. 4 

  CHAIRPERSON GRIFFIS:  So you never talked 5 

to them prior to submission of a permit? 6 

  MR. MAIDEN:  No. 7 

  CHAIRPERSON GRIFFIS:  Okay.   8 

  MS. RUSTAD:  And you stated that you or 9 

could you clarify the date that you applied for the 10 

raze permit, which is -- 11 

  MR. MAIDEN:  I don't recall all the dates, 12 

but the dates are on the exhibits. 13 

  MS. RUSTAD:  Do the exhibits include the 14 

full permit applications? 15 

  MR. MAIDEN:  It includes the basic part of 16 

the application from what I saw.  They have some 17 

inserts and so forth inside the application that might 18 

not be there, but it's a matter of public record they 19 

have down at DCRA. 20 

  MS. RUSTAD:  So looking at the raze 21 

permit, we have the full permit application at our 22 

February 23rd submission, Exhibit 5(a). 23 

  You listed the description of work 24 

proposed, "raze ancillary storage building." 25 
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  MR. AGUGLIA:  Could you please show him 1 

the exhibit so he can review it? 2 

  Thank you. 3 

  MR. MAIDEN:  Yes. 4 

  MS. RUSTAD:  Now, you were aware that this 5 

had been used as a substation, correct? 6 

  MR. MAIDEN:  Yes. 7 

  MS. RUSTAD:  And you put "not utilities." 8 

  MR. MAIDEN:  Right. 9 

  MS. RUSTAD:  If I can see that back, we're 10 

going to have to hand back and forth. 11 

  MS. RUSTAD:  And the raze permit was for 12 

Lots 800, 801 and 802, correct? 13 

  MR. MAIDEN:  Correct. 14 

  MS. RUSTAD:  Okay.  Next, moving to the 15 

foundation permit for Lot 26, do you have a full copy 16 

of that?  17 

  Actually before we get to that, tell us 18 

who the building owner was listed as on the raze 19 

permit. 20 

  MR. MAIDEN:  210 D Street -- no, I'm 21 

sorry.  Folger Property, LLC. 22 

  MS. RUSTAD:  Do you have a copy of the 23 

foundation permit for Lot 26? 24 

  MR. AGUGLIA:  If you could identify the 25 
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exhibit so he can -- 1 

  MR. MAIDEN:  Yeah, I -- 2 

  MS. RUSTAD:  It's again -- 3 

  MR. MAIDEN:  I would rather see your 4 

exhibit. 5 

  MS. RUSTAD:  This is our Exhibit 5(b). 6 

  MR. MAIDEN:  Okay.   7 

  MS. RUSTAD:  I'm just trying to find 8 

something so I can give him the permit and not have us 9 

handing it back and forth. 10 

  CHAIRPERSON GRIFFIS:  What's the question 11 

regarding the foundation permit? 12 

  MS. RUSTAD:  On this one, the first 13 

question:  who is the building owner? 14 

  MR. MAIDEN:  Rees Christofler (phonetic). 15 

  MS. RUSTAD:  On the approvals, what is the 16 

comment for restrictions of the permit? 17 

  MR. MAIDEN:  Approved for foundation only. 18 

  MS. RUSTAD:  And I believe you testified 19 

that you were authorized to apply for a foundation 20 

permit before you have a building permit. 21 

  MR. MAIDEN:  Yes.  Well, let me say it 22 

like this.  We don't dictate to the D.C. government on 23 

what we apply for.  We apply for building permits and 24 

they either approve it or they disapprove it and they 25 
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tell us yes or no.  I mean, it's very simple. 1 

  MS. RUSTAD:  Now, attached to this permit 2 

application, I'm going to show you there's a 3 

certificate of occupancy.  Can you tell us what that 4 

certificate of occupancy is? 5 

  MR. MAIDEN:  I mean, I see a certificate 6 

of occupancy for a different address here. 7 

  MS. RUSTAD:  But that was attached to your 8 

permit? 9 

  MR. MAIDEN:  We don't attach the CFOs to 10 

our permits.  The D.C. government does that, if they 11 

do it, but on a new building, it's not customary to be 12 

done. 13 

  MS. RUSTAD:  Is this a copy of the 14 

building permit or the foundation permit application 15 

you filed? 16 

  MR. MAIDEN:  The C of O is not what we 17 

filed, no. 18 

  MS. RUSTAD:  Did you ever correct or 19 

inform DCRA that they had -- 20 

  MR. MAIDEN:  The C of O for a foundation 21 

permit  is not needed.  I don't know even why it's in 22 

this application, but we don't put the C of Os in the 23 

application.  The government does that. 24 

  MS. RUSTAD:  Turning to the environment 25 
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intake form, looking at the first three questions, can 1 

you read those and read your responses? 2 

  MR. MAIDEN:  Does the owner own adjacent 3 

or adjoining properties?  No. 4 

  Does the owner of this site plan plan to 5 

acquire adjacent property?  No. 6 

  Is additional activity planned by 7 

application for this site within the same square?  No. 8 

  Is the residence -- 9 

  MS. RUSTAD:  Just the first three. 10 

  MR. MAIDEN:  Okay. 11 

  MS. RUSTAD:  Are those statements 12 

accurate? 13 

  MR. MAIDEN:  I think they are. 14 

  MS. RUSTAD:  They are accurate. 15 

  MR. MAIDEN:  Adjacent property meaning the 16 

way we interpreted that, is not part of these three 17 

lots.  It would be anything other than these three 18 

lots because we are applying for three foundation 19 

permits. 20 

  MS. RUSTAD:  But this permit is for lot 26 21 

only, correct? 22 

  MR. MAIDEN:  I didn't see that. 23 

  MS. RUSTAD:  And I will go ahead and show 24 

him the permit application for Lot 27, and 25 
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unfortunately for Lot 28 we could not get the full 1 

permit application from DCRA, but isn't it true that 2 

you applied for separate foundation permits for each 3 

lot? 4 

  MR. MAIDEN:  Maybe the government required 5 

that out of the permit processor.  Plus this is not my 6 

handwriting in the first place.  But maybe the 7 

government required that. 8 

  MS. RUSTAD:  Did the government require 9 

you to answer no on those? 10 

  MR. MAIDEN:  No, we answered that. 11 

  MS. RUSTAD:  And then also on those 12 

permits there is an environmental health 13 

administration supplemental form, and on this did you 14 

indicate to anyone that there might be potentially 15 

hazardous substances on the property? 16 

  MR. MAIDEN:  No, no.  We had -- 17 

  CHAIRPERSON GRIFFIS:  What's the relevancy 18 

for this pieces? 19 

  MR. MAIDEN:  We had a -- 20 

  CHAIRPERSON GRIFFIS:  Before you answer. 21 

  MS. RUSTAD:  This is just going to, again, 22 

as we have put in our pleadings, our filings that the 23 

misinformation they have consistently provided to the 24 

District. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  Let's try and 1 

keep to a zoning issues. 2 

  Next question. 3 

  MS. RUSTAD:  Now, you stated you filed the 4 

building application permits for the building permits. 5 

  MR. MAIDEN:  Yes, prior to filing for the 6 

foundation permits. 7 

  MS. RUSTAD:  And that date was April 2nd, 8 

2003? 9 

  MR. MAIDEN:  Approximately. 10 

  MS. RUSTAD:  This is Exhibit 6 to 11 

yesterday's filing. 12 

  Now, attached to those permits you had 13 

plans; is that not correct? 14 

  MR. MAIDEN:  Yes. 15 

  MS. RUSTAD:  On the plans, it's site plan 16 

C-1.  Can you tell us the description that's to the 17 

left or -- excuse me -- to the west of the property. 18 

  CHAIRPERSON GRIFFIS:  You're losing me 19 

here.  You're crossing him on evidence that you put 20 

into the record yesterday and these are drawings that 21 

are -- 22 

  MS. RUSTAD:  These are also -- I don't 23 

know if they included in their package the complete 24 

drawings. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 115 

  CHAIRPERSON GRIFFIS:  So what's the 1 

reference to these?  I mean, it seems to me we are 2 

pursuing where and when and what they presented into 3 

the DCRA. 4 

  MS. RUSTAD:  Correct, and I'm going to ask 5 

him if this is what was presented with the building 6 

permit applications. 7 

  CHAIRPERSON GRIFFIS:  Good question.  Yes? 8 

 No? 9 

  MR. MAIDEN:  No. 10 

  CHAIRPERSON GRIFFIS:  Okay.  Next 11 

question. 12 

  MR. MAIDEN:  This is a historic -- 13 

  CHAIRPERSON GRIFFIS:  No.  Next question. 14 

  MS. RUSTAD:  I'm getting there. 15 

  I'll move on to Mr. Greene. 16 

  Can you clarify when it was the first time 17 

you met with the city? 18 

  MR. GREENE:  I met with Mr. Kelly in 19 

February of 2003.  It was three days before February 20 

26th. 21 

  MS. RUSTAD:  You referred in your direct 22 

testimony that you met with him in September.  What 23 

was that meeting? 24 

  MR. GREENE:  Excuse me? 25 
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  MR. AGUGLIA:  Object.  I don't believe he 1 

said that. 2 

  CHAIRPERSON GRIFFIS:  Can you clarify?  3 

Did you indicate a September meeting? 4 

  MR. GREENE:  No, I did not.  It was 5 

February. 6 

  CHAIRPERSON GRIFFIS:  Okay.  February. 7 

  MS. RUSTAD:  So February 2003? 8 

  MR. GREENE:  February 2003.   9 

  MS. RUSTAD:  And the requested information 10 

was, again, information that you had shown DCRA? 11 

  MR. GREENE:  Information I had discussed 12 

with Mr. Kelly and subsequently, after the conference 13 

call on the 26th, I did submit to DCRA the 1942 plat 14 

and the 1928 Sanborn map, copies of. 15 

  MS. RUSTAD:  And you did not discuss the 16 

certificate of occupancy for the property? 17 

  MR. GREENE:  No, I did not. 18 

  MS. RUSTAD:  And Mr. Kelly questioned 19 

whether these lots were buildable? 20 

  MR. GREENE:  No, he did not. 21 

  MS. RUSTAD:  You discussed whether the 22 

lots were buildable? 23 

  MR. GREENE:  That's correct. 24 

  MS. RUSTAD:  Did you tell them that it had 25 
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either Mr. Kelly or Mr. -- I believe you also had a 1 

follow-up with Mr. Noble that there was a building on 2 

the property as of 1958. 3 

  MR. GREENE:  I, in my submission to 4 

them -- the Exhibit, i think, was G -- I did reference 5 

the fact that there was the building on the property. 6 

 If you look at my letter back to Mr. Kelly, down at 7 

the second sentence of that letter. 8 

  MS. RUSTAD:  Did you tell them what that 9 

building was? 10 

  MR. GREENE:  We had discussed the fact 11 

that it was the Pepco building. 12 

  MS. RUSTAD:  Had you also discussed the 13 

three townhomes? 14 

  MR. GREENE:  Yes, we did, our intention to 15 

put three townhomes on the property. 16 

  MS. RUSTAD:  Let me clarify that.  Three 17 

town homes that existed there on the 1920s? 18 

  MR. GREENE:  I did mention that there were 19 

three townhomes showing on the Sanborn map, 1928. 20 

  MS. RUSTAD:  Back to Mr. Stoneburner. 21 

  Do you recall the basis for the earlier 22 

stop work order? 23 

  MR. STONEBURNER:  The first stop work 24 

order was to do with a neighbor called and said that 25 
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we were working without a raze permit, which was 1 

actually posted on the site.  And then a few days 2 

letter it was confirmed that we did, indeed, have a 3 

raze permit, and we went back to work. 4 

  MS. RUSTAD:  Did you go back to work 5 

because they then lifted the stop work order? 6 

  MR. STONEBURNER:  yes. 7 

  MS. RUSTAD:  So they admitted they had 8 

been erroneous in placing it.  If they lifted it -- 9 

  MR. STONEBURNER:  Yes.  They confirmed 10 

that they had in their records, you know, the correct 11 

stop work order, and I don't recall what the blur was 12 

with it, but we had -- we had a raze permit.  We had a 13 

raze permit, and we had it posted. 14 

  MS. RUSTAD:  When the stop work order was 15 

imposed o September 16th, what stage was construction 16 

at? 17 

  MR. STONEBURNER:  I said this earlier.  It 18 

was all of the storm water drain systems, the 19 

underground plumbing, foundation footers, of course 20 

all of the excavation that would do that, the razing 21 

of the older building, all of the steel put in for 22 

foundation footers, and then all of the dividing walls 23 

and exterior walls, all of the steel installed for 24 

that and then all of the concrete.  That's a poured 25 
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concrete construction on the first floor. 1 

  All of that was done, and we were about 36 2 

inches above ground at this point. 3 

  MS. RUSTAD:  In the photographs that you 4 

were showing as part of your Exhibit F, you have two 5 

that are dated 9/8 or September 8, 2003.  Does that 6 

accurately depict where the stage of construction? 7 

  MR. STONEBURNER:  It's about three and a 8 

half feel out of the ground.  I'd say that's probably 9 

pretty accurate. 10 

  CHAIRPERSON GRIFFIS:  Anything else? 11 

  MS. RUSTAD:  Yes.  Bear with me another 12 

minute.  I was organized at one point. 13 

  Did you receive a letter from the 14 

neighbors regarding the construction? 15 

  MR. STONEBURNER:  We did. 16 

  MS. RUSTAD:  Do you recall what date that 17 

was? 18 

  MR. STONEBURNER:  I do not. 19 

  MR. AGUGLIA:  Unless Ms. Rustad can give 20 

us an idea where she's going with this I'm going to 21 

object as beyond the bounds of direct examination. 22 

  CHAIRPERSON GRIFFIS:  What, no letter from 23 

the neighbors?  Is that what you're objecting to? 24 

  MR. AGUGLIA:  Yes.  Yes, sir. 25 
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  CHAIRPERSON GRIFFIS:  Okay. 1 

  MS. RUSTAD:  This goes again to their 2 

notice that -- 3 

  CHAIRPERSON GRIFFIS:  Do you have 4 

additional questions regarding that letter? 5 

  MS. RUSTAD:  Yes.  I'm trying to -- 6 

  CHAIRPERSON GRIFFIS:  Okay. 7 

  MS. RUSTAD:  So I can cite where in the 8 

record the letter is. 9 

  It was with a request for party status 10 

filed January 13th at Exhibit No. 9.  I will show you 11 

a copy of that. 12 

  CHAIRPERSON GRIFFIS:  What, the letter is 13 

part of a request for party status from the party that 14 

you now represent? 15 

  MS. RUSTAD:  Correct. 16 

  CHAIRPERSON GRIFFIS:  And what's the 17 

relevancy to cross on that now? 18 

  MS. RUSTAD:  To show that they had notice 19 

that there was a problem with the development. 20 

  CHAIRPERSON GRIFFIS:  That's going to 21 

timeliness; is that correct? 22 

  MS. RUSTAD:  No, they are also arguing 23 

that they relied in good faith on the government, and 24 

in addition to HPD and HPRB who relied on DCRA, who 25 
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relied on information from the applicant, outside 1 

parties raised questions as to the -- 2 

  CHAIRPERSON GRIFFIS:  The neighbors -- 3 

  MS. RUSTAD:  Yes. 4 

  CHAIRPERSON GRIFFIS:  -- are outside 5 

parties that raised questions? 6 

  MS. RUSTAD:  Yes. 7 

  CHAIRPERSON GRIFFIS:  Are the neighbors 8 

versed in zoning regulations?  Should they have relied 9 

on the neighbors' opinion of whether it was compliant 10 

or not? 11 

  MS. RUSTAD:  And also to follow up, I will 12 

then -- 13 

  VICE CHAIRPERSON MILLER:  No.  Should they 14 

have? 15 

  MS. RUSTAD:  -- ask him whether follow-up 16 

conversations he's had -- 17 

  CHAIRPERSON GRIFFIS:  But should they have 18 

relied on that? 19 

  MS. RUSTAD:  He had follow-up 20 

conversations with the neighbors which I can just ask 21 

him about if you want to get right to that, which 22 

contradict. 23 

  MR. AGUGLIA:  I'm objecting to this. 24 

  CHAIRPERSON GRIFFIS:  I understand.   I 25 
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don't see why we would continue in this vein.  I mean, 1 

I think we've gotten substantially into what they 2 

relied on in terms of do you have any sort of official 3 

determination.  I'm not sure what kind of productive 4 

evidence we would get or not get from looking at what 5 

the neighbors may have been correct in, but I'm not 6 

sure they would have been something one would rely on. 7 

  MS. RUSTAD:  Well, he has testified that 8 

he has received a copy of the letter.  If I can then 9 

ask him if he had any discussions with the neighbors 10 

subsequent to receiving that about -- 11 

  CHAIRPERSON GRIFFIS:  I mean -- 12 

  MS. RUSTAD:  -- about the permitting 13 

process. 14 

  CHAIRPERSON GRIFFIS:  Bring it up -- bring 15 

it up in your case-in-chief.  I don't see the 16 

relevancy to get into that on cross right now. 17 

  MS. RUSTAD:  You proceeded with 18 

construction after the stop work order with full 19 

knowledge that you may not get the variance. 20 

  MR. STONEBURNER:  We did. 21 

  MS. RUSTAD:  Do you know Darren Phillips? 22 

  MR. STONEBURNER:  No. 23 

  CHAIRPERSON GRIFFIS:  Wow.  Where does 24 

that go? 25 
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  MR. STONEBURNER:  Should I? 1 

  (Laughter.) 2 

  CHAIRPERSON GRIFFIS:  I don't know who he 3 

is.  He may be -- 4 

  MS. RUSTAD:  No further questions. 5 

  CHAIRPERSON GRIFFIS:  -- a surprise 6 

witness on the party in opposition case presentation. 7 

  Okay. 8 

  MR. AGUGLIA:  I have three or four very 9 

brief questions in rebuttal. 10 

  CHAIRPERSON GRIFFIS:  Good. 11 

  MR. AGUGLIA:  Very brief.  All right? 12 

  CHAIRPERSON GRIFFIS:  Right, indeed. 13 

  MR. AGUGLIA:  All right.  To all of the 14 

witnesses who are sworn under oath, did you have any 15 

intention to deceive the D.C. government in filing 16 

your applications for building permits? 17 

  MR. STONEBURNER:  No, we did not. 18 

  MR. AGUGLIA:  All right.  Mr. Stoneburner, 19 

when you showed this survey plat to Mr. Bellow, is 20 

this a fair representation of what you showed him? 21 

  MR. STONEBURNER:  It's -- 22 

  MR. AGUGLIA:  An accurate representation? 23 

  MR. STONEBURNER:  That's it.  That's 24 

actually from the D.C. Surveyor's Office and then to 25 
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Pepco and then to -- 1 

  MR. AGUGLIA:  What is this box? 2 

  MR. STONEBURNER:  That's the Pepco 3 

building. 4 

  MR. AGUGLIA:  All right.  So there was no 5 

intent to deceive, again, that there was a substation 6 

on there? 7 

  MR. STONEBURNER:  No.  At this particular 8 

point we're in a feasibility study.  We didn't -- 9 

  MR. AGUGLIA:  All right, but there was no 10 

intent to deceive, correct? 11 

  MR. STONEBURNER:  No, no, no intent to 12 

deceive. 13 

  MR. AGUGLIA:  All right.  Now, Mr. Maiden. 14 

  MR. MAIDEN:  yes. 15 

  MR. AGUGLIA:  Isn't it correct that in 16 

filing your applications for a building permit these 17 

three row houses were essentially all reviewed at the 18 

same time? 19 

  MR. MAIDEN:  yes. 20 

  MR. AGUGLIA:  Did you try to piecemeal 21 

this, so to speak, so that the District government and 22 

the DCRA office would not understand that you were 23 

building three? 24 

  MR. MAIDEN:  No, we didn't. 25 
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  MR. AGUGLIA:  At any time? 1 

  MR. MAIDEN:  It was always understood that 2 

it was three houses on those three lots. 3 

  MR. AGUGLIA:  All right.  Mr. Stoneburner, 4 

did you, in fact, have an environmental study done 5 

before you bought this property? 6 

  MR. STONEBURNER:  Long before.  It was in 7 

November and then followed by an environmental Phase 2 8 

in May.  We settled in June. 9 

  MR. AGUGLIA:  All right, and what was the 10 

conclusion of the environmental study that was given 11 

to you by an outside expert? 12 

  MR. STONEBURNER:  The conclusion was that 13 

it was a Pepco transformer vault, that Pepco has to 14 

clean any site before they ever board it up, clean it 15 

to an acceptable level, which would mean you can touch 16 

anything. 17 

  CHAIRPERSON GRIFFIS:  Let's move on. 18 

  MR. STONEBURNER:  And it was done. 19 

  MR. AGUGLIA:  All right.  Was the 20 

conclusion that there was no environmental problem? 21 

  MR. STONEBURNER:  Yes. 22 

  MR. AGUGLIA:  All right.  Now, in fact, on 23 

the picture of the substation, there is a sign.  This 24 

is our Exhibit F.  This's a sign out in front of that. 25 
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  MR. STONEBURNER:  Yes. 1 

  MR. AGUGLIA:  Can you describe what the 2 

sign said that told the public? 3 

  MR. STONEBURNER:  When we originally 4 

approached HPRB and also T. Luke Young at Historical, 5 

you know, actually regarding removing that building 6 

and then simultaneously with our conceptual drawings, 7 

we then needed to present for the ANC and everyone 8 

else.   9 

  So what we did was at that time 10 

Southerly's was going -- 11 

  MR. AGUGLIA:  Mr. Stoneburner, let's keep 12 

it brief. 13 

  CHAIRPERSON GRIFFIS:  Indeed. 14 

  MR. STONEBURNER:  Sorry about that.  The 15 

sign -- 16 

  MR. AGUGLIA:  The sign. 17 

  MR. STONEBURNER:  -- has the elevations on 18 

it so that the public could see what was going there, 19 

and that was intentional so that we could get public 20 

input of all three houses. 21 

  MR. AGUGLIA:  Of all three houses.  Thank 22 

you. 23 

  All right.  Now, Mr. Maiden, were you 24 

aware that the practice in the '30s, '40s, '50s, 25 
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perhaps as late as the '60s was that you could obtain 1 

a building permit with an 800 number? 2 

  MR. MAIDEN:  Yes. 3 

  MR. AGUGLIA:  Correct? 4 

  MR. MAIDEN:  Yes. 5 

  MR. AGUGLIA:  And that's why when Mr. 6 

Stoneburner pulled out the ownership cards it would 7 

show Lot 4, part of Lot 4, Lot 808, Lot 809, Lot 810; 8 

is that correct? 9 

  MR. MAIDEN:  That's correct. 10 

  MR. AGUGLIA:  It didn't give it a new 11 

record number, did it? 12 

  MR. MAIDEN:  No. 13 

  MR. AGUGLIA:  Because that was not their 14 

practice then, was it? 15 

  MR. MAIDEN:  No. 16 

  MR. AGUGLIA:  No further questions. 17 

  CHAIRPERSON GRIFFIS:  Cross on redirect? 18 

  MR. NETTLER:  Yes, thanks. 19 

  Mr. Maiden, let me ask you.  You are aware 20 

though in 1962 that practice was changed, weren't you? 21 

  MR. MAIDEN:  Yes. 22 

  MR. NETTLER:  Aren't you? 23 

  And do you know why that practice was 24 

changed? 25 
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  MR. MAIDEN:  I don't know. 1 

  MR. NETTLER:  How many projects have you 2 

done since 1962 that involved Lot 800s? 3 

  MR. MAIDEN:  Several. 4 

  MR. NETTLER:  And you know in each case 5 

you have had to get a record lot, correct? 6 

  MR. MAIDEN:  That's correct. 7 

  MR. NETTLER:  And in each case you've had 8 

to have a record lot that conformed to the zoning 9 

regulations, correct? 10 

  MR. MAIDEN:  Every project has zoning 11 

regulations. 12 

  MR. NETTLER:  Right.  So if you had an 800 13 

lots after 1962 that had a building on it, you still 14 

had to get a record lot that met the zoning 15 

requirements, correct? 16 

  MR. MAIDEN:  Yes, but now, the zoning 17 

administrator requires that.  We don't set that 18 

determination. 19 

  MR. NETTLER:  But you're an architect, 20 

right? 21 

  MR. MAIDEN:  Yes. 22 

  MR. NETTLER:  All right, and so you  know 23 

that that's required, that you have to be able to get 24 

a building permit on a lot that used to be an 800 25 
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number that had a building on it, that then requires a 1 

record lot after 1962 that the lot itself has to 2 

comply with the zoning regulations. 3 

  MR. MAIDEN:  It is usually required. 4 

  MR. NETTLER:  Usually required? 5 

  MR. MAIDEN:  Not always. 6 

  MR. NETTLER:  Okay. 7 

  MR. MAIDEN:  Sometimes if you do an 8 

addition it is not. 9 

  MR. NETTLER:  When you do an addition to 10 

an existing -- 11 

  MR. MAIDEN:  Right. 12 

  MR. NETTLER:  But you still have to get a 13 

record lot, correct? 14 

  MR. MAIDEN:  Not always. 15 

  MR. NETTLER:  No?  When you do an 16 

addition? 17 

  MR. MAIDEN:  Sometimes, yeah. 18 

  MR. NETTLER:  I see.  You testified -- 19 

excuse me.  I forgot your last name. 20 

  MR. STONEBURNER:  Stoneburner. 21 

  MR. NETTLER:  Mr. Stoneburner, you 22 

testified that on redirect, that there had been no 23 

purposeful intent to mislead the Zoning Administrator; 24 

is that correct? 25 
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  MR. STONEBURNER:  That is correct. 1 

  MR. NETTLER:  Have you done projects 2 

before on Capitol Hill? 3 

  MR. STONEBURNER:  This is our first 4 

project on Capitol Hill. 5 

  MR. NETTLER:  Is this your first project 6 

in the District  of Columbia? 7 

  MR. STONEBURNER:  Yes, as far as being the 8 

developer, yes. 9 

  MR. NETTLER:  You've conditioned that.  10 

Does it mean you've been in some other capacity? 11 

  MR. STONEBURNER:  I'm in -- I am a 12 

licensed electrical contractor and a licensed builder 13 

in Maryland and Virginia, and in this particular 14 

capacity, I'm the developer, and we hired a general 15 

contractor. 16 

  MR. NETTLER:  Okay.  So this was the first 17 

time that you as the owner of the property were 18 

seeking building permits? 19 

  MR. STONEBURNER:  In the District of 20 

Columbia, yes. 21 

  MR. NETTLER:  In the District of Columbia. 22 

 Okay.  So when you purchased the property, as I 23 

understand you -- strike that. 24 

  So when you wanted to ascertain as to what 25 
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you could do to develop these properties, you went to 1 

your architect first? 2 

  MR. STONEBURNER:  No. 3 

  MR. NETTLER:  You went to the Zoning 4 

Administrator first? 5 

  MR. STONEBURNER:  Yes. 6 

  MR. NETTLER:  Okay.  No further questions. 7 

  MR. AGUGLIA:  One question on redirect for 8 

Mr. Maiden. 9 

  Mr. Maiden, in fact, you did get a record 10 

lot, did you not? 11 

  MR. MAIDEN:  Yes. 12 

  MR. AGUGLIA:  And that was approved by 13 

Zoning? 14 

  MR. MAIDEN:  Yes. 15 

  MR. AGUGLIA:  And that was set forth in 16 

this exhibit? 17 

  MR. MAIDEN:  Yes. 18 

  MR. AGUGLIA:  All right. 19 

  MR. MAIDEN:  Exhibit C, yes. 20 

  MR. AGUGLIA:  Thank you. 21 

  CHAIRPERSON GRIFFIS:  Very well.  22 

Questions? 23 

  VICE CHAIRPERSON MILLER:  I have a few 24 

follow-up questions.   25 
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  Just so that I have a clear understanding 1 

of your case, I guess to Mr. Stoneburner.  I think 2 

that you stated that the approval of this project was 3 

based on based on replacing the property that was 4 

there in 1928; is that correct? 5 

  MR. STONEBURNER:  In the course of the 6 

permit process, being that this thing went back and 7 

forth for eight or, I think, seven separate reviews, 8 

at given times one Zoning Administrator or whatever, 9 

because they changed hands a few times, even with a 10 

very temporary person who was only there for 30 or 60 11 

days after Toya, before Kelly, but before Denzel, 12 

there was a lot of opinions as to which particular 13 

code it fell under. 14 

  Everyone was in agreement that it was 15 

grandfathered.  One said 401, one said 401.2, and 16 

another said 2000.4.  So we heard it all in the course 17 

of it, but it all wound down to it was there prior to 18 

'58, and we could build.  That was the general 19 

consensus.  Each took different paths to get to it. 20 

  VICE CHAIRPERSON MILLER:  And is that in 21 

our record in writing or is that your general 22 

understanding? 23 

  MR. STONEBURNER:  That's my general 24 

understanding.  I believe in our record in writing, we 25 
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quote 401.1, 401.2 and possibly 2000.4, but different 1 

administrators, again, took different paths, and if 2 

you read those particular codes, those lots do comply 3 

with that particular path. 4 

  VICE CHAIRPERSON MILLER:  I think you also 5 

said that Pepco bought the three individual lots from 6 

two or three different owners? 7 

  MR. STONEBURNER:  Yes. 8 

  VICE CHAIRPERSON MILLER:  Did they do it 9 

at the same time or do you know the dates that they 10 

purchased the lots? 11 

  MR. STONEBURNER:  I believe we have some 12 

of Pepco's deed information, and like I say, they 13 

assembled the property.  It was either two owners or 14 

three owners, but they did not buy an assembled three 15 

pieces of property. 16 

  VICE CHAIRPERSON MILLER:  And the deeds 17 

are in our record or no? 18 

  MR. STONEBURNER:  Are the deeds in there? 19 

  MR. AGUGLIA:  I do not believe they are. 20 

  VICE CHAIRPERSON MILLER:  Ms. Rustad -- 21 

  MR. AGUGLIA:  I'm sorry.  The record does 22 

show that tax assessment directory, three separate 23 

lots, three separate -- all of them by separate 24 

owners.  I'm sorry.  Three separate lots, consistently 25 
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three separate lots. 1 

  VICE CHAIRPERSON MILLER:  Okay.  Ms. 2 

Rustad showed you Attachment 4 to Office of Planning's 3 

report.  I'm not sure what to call it, but it was a 4 

document that you didn't submit to DCRA, and I'm not 5 

sure what your answer was with respect to why you 6 

didn't. 7 

  MR. STONEBURNER:  The document that she 8 

presented, I believe, -- 9 

  MR. AGUGLIA:  Is this in the Office of 10 

Planning report? 11 

  VICE CHAIRPERSON MILLER:  Yes, Attachment 12 

4. 13 

  MR. STONEBURNER:  Attachment 4?  Okay.  14 

The document that she produced is one of the documents 15 

that is in the packet in Square 763.  The way this 16 

works is the running history forever of that square is 17 

in 763.  No matter whatever occurs on it, it goes in 18 

that envelope.  Okay? 19 

  What she has here is the Pepco building 20 

drawn on the old original back in the 1800s Lot 4.  21 

When the surveyor, whoever designed Pepco's building, 22 

went in, he's required to open up the original 23 

document, make the change, sign the back of it, date 24 

it, stuff it back in the envelope, and that's any 25 
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document that exists on that day. 1 

  So not only are there, you know, depicting 2 

the old original Lot 4.  There's also one in there 3 

showing Lot 4 as part of Lot 6, and there's also one 4 

in there showing Lot 4 and Lot 6 part of the next 5 

thing down.  Each are updated, updated, brought to the 6 

top. 7 

  And then what you're after when you really 8 

walk into the surveyor's office, your question is:  9 

what is it today?  That's all you want to know.  What 10 

is it today? 11 

  VICE CHAIRPERSON MILLER:  So this packet 12 

is the entire history? 13 

  MR. STONEBURNER:  It's all of it, yes. 14 

  VICE CHAIRPERSON MILLER:  Okay.  So does 15 

DCRA have this packet as well? 16 

  MR. STONEBURNER:  It's next door to them. 17 

 The Surveyor's Office and DCRA are next door to each 18 

other. 19 

  VICE CHAIRPERSON MILLER:  Because I think 20 

some of the questioning is why did you bring some 21 

documents to DCRA and not others. 22 

  MR. STONEBURNER:  Oh, no.  If I -- you 23 

know, I didn't mean to say -- I brought the packet, 24 

the packet, the Lot 763; I copied the documents out of 25 
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it that I needed.  I brought the packet.  The surveyor 1 

let me walk out of the door with it, walk across the 2 

hall.  We emptied out the whole thing.  We put it back 3 

and took it back to the Surveyor's Office. 4 

  And the most recent documents depicted 5 

800, 801, 802, and then the recommendation was to get 6 

a certified plat, you know, to really decide what is 7 

it.  Is it three lots?  What is the most current? 8 

  And then I went to the Tax Office as well, 9 

and I showed the tax history, every time it changed 10 

hands and everything else.  From 1910 forward, three 11 

lots forever, paid taxes on. 12 

  CHAIRPERSON GRIFFIS:  Thank goodness you 13 

didn't s pill coffee on that file. 14 

  MR. STONEBURNER:  What's that? 15 

  CHAIRPERSON GRIFFIS:  Next question. 16 

  VICE CHAIRPERSON MILLER:  Well, in 17 

essence, you selected from that packet the documents 18 

that you thought were necessary to bring to DCRA; is 19 

that correct? 20 

  MR. STONEBURNER:  No, I took the entire 21 

package. 22 

  VICE CHAIRPERSON MILLER:  So DCRA saw the 23 

entire package? 24 

  MR. STONEBURNER:  Yeah, and they said this 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 137 

-- they said, "This is the most recent one.  Here's 1 

800, 801, 802." 2 

  VICE CHAIRPERSON MILLER:  Okay. 3 

  MR. STONEBURNER:  When you flip the 4 

document over and it says 1949, the first signature is 5 

1909 or something like that and it goes to 1942 or 6 

whenever Pepco took it. 7 

  VICE CHAIRPERSON MILLER:  Okay. 8 

  MR. STONEBURNER:  Okay? 9 

  VICE CHAIRPERSON MILLER:  But this packet 10 

does not contain certificates of occupancy; is that 11 

correct? 12 

  MR. STONEBURNER:  No, this is totally to 13 

do with just the lot and the things that occurred on 14 

it historically. 15 

  VICE CHAIRPERSON MILLER:  Which was the 16 

other point that she tried to bring out, that you 17 

didn't bring a certificate of occupancy to DCRA. 18 

  MR. STONEBURNER:  The certificate of 19 

occupancy, I would imagine -- I've never seen it, nor 20 

did I want to.  It was insignificant to me -- was  21 

that it was used as a Pepco substation and no longer 22 

was.  And I'm sure it would read accordingly. 23 

  MR. AGUGLIA:  But in response to her 24 

question, we've said over and over there was no 25 
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attempt to hide that there was a substation there.  1 

What bellow saw had the outline of a building on it.  2 

It wasn't in anyone's best interest to try to hide a 3 

substation. 4 

  CHAIRPERSON GRIFFIS:  Understood.  Other 5 

questions from the Board? 6 

  (No response.) 7 

  CHAIRPERSON GRIFFIS:  Any cross 8 

examination needed on that? 9 

  MR. NETTLER:  Just one question. 10 

  CHAIRPERSON GRIFFIS:  Okay. 11 

  MR. NETTLER:  When Ms. Miller asked you 12 

whether you had given this document to DCRA -- 13 

  CHAIRPERSON GRIFFIS:  Which is Attachment 14 

4 of the Office of Planning report. 15 

  MR. NETTLER:  -- which was Attachment 4, 16 

why was it that when Ms. Rustad asked you that you 17 

said that it hadn't been submitted to DCRA? 18 

  MR. STONEBURNER:  It's not submitted as 19 

far as your building application.  You submit the 20 

certified plat.  You submit the one that is today.  21 

What is it today? 22 

  That's what's submitted to DCRA.  When I 23 

initially met with DCRA, we dumped the whole thing out 24 

and we looked through it.  There is the most recent 25 
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one. 1 

  Yes, this exists that it was Part 4.  2 

Every deed says it's part of original Lot 4.  That's 3 

no new news. 4 

  MR. NETTLER:  And so what you're saying 5 

then is that DCRA's response to seeing this whole 6 

group of papers is that these are the parameters of 7 

what could be done in R-4 District, correct? 8 

  MR. STONEBURNER:  That is correct. 9 

  MR. NETTLER:  Okay, but that was not in 10 

the context of any specific building plans that you 11 

had at that time. 12 

  MR. STONEBURNER:  No, no, not at all. 13 

  CHAIRPERSON GRIFFIS:  Okay.  All set?  Any 14 

other Board questions? 15 

  (No response.) 16 

  CHAIRPERSON GRIFFIS:  Very well.  We're at 17 

3:30.  We're going to take a ten minute break so 18 

everyone can stretch their legs, and we've made it 19 

through the first of six steps in this process.  When 20 

we return, we're going to go through the government 21 

reports.  Office of Planning, of course, will be the 22 

first one, and then we'll move on to the case 23 

presentation by the ANC. 24 

  (Whereupon, the foregoing matter went off 25 
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the record at 3:30 p.m. and went back on 1 

the record at 3:48 p.m.) 2 

  CHAIRPERSON GRIFFIS:  Very well.  Let's 3 

reconvene.   4 

  We had left off with government reports.  5 

So why don't we get right into that and go to the 6 

Office of Planning's report?  I'm assuming that the 7 

parties in opposition to the applicant have the Office 8 

of Planning's report; is that correct? 9 

  The ANC is also in receipt of the Office 10 

of Planning's report?  Yes? 11 

  Very well.  And a very good afternoon. 12 

  MR. LAWSON:  Good afternoon, Mr. Chairman 13 

and members of the Board. 14 

  My name is Joel Lawson, and I'm a 15 

development review specialist with the D.C. Office of 16 

Planning.  Here with me is Jennifer Steingasser, also 17 

with the D.C. Office of Planning. 18 

  BZA Case No. 17108 is for lot area and 19 

width variances for a three building  plat development 20 

on Capitol Hill.  The site faces D Street, S.E. and is 21 

directly across from Folger Park and is bound by alley 22 

to the north and to the east.  To the west is a narrow 23 

walkway easement providing access to the rear yards of 24 

a group of Second Street property owners who 25 
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collectively own the easement area. 1 

  The owner of the subject property is 2 

proposing and has started to construct a three flat or 3 

-- sorry -- three flat structures for six units in 4 

total.  The flat use is not contrary to the 5 

comprehensive plan, generalized land use map, 6 

designation of moderate density residential.  The 7 

proposed flat use is permitted in the R-4 zoning 8 

district and conforms to regulations of the Capitol 9 

Interest Overlay District. 10 

  The applicant has requested two areas of 11 

zoning regulation variance relief, lot width and lot 12 

area, for each of the three lots.  OP has also 13 

identified a possible third variance for side yard for 14 

the two end lots, although as noted in the OP report, 15 

the zoning regulations are not entirely clear on 16 

whether a side yard is required for this form of 17 

development or how much that side yard should be. 18 

  OP feels that the level to which the 19 

requested variances meet the zoning regulations 20 

variance test is significantly affected by the 21 

validity of the underlying subdivision to create or 22 

recreate the three nonconforming lots.  That issue may 23 

be resolved as part of the appeal case. 24 

  If the subdivision is considered valid, 25 
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the Office of Planning feels that the variance test 1 

for the lot width and area can be made as the flats 2 

are located on legally smaller than normal but legal 3 

lots.  The principal hardship is that the legal lots 4 

would not otherwise permit any form of development. 5 

  The test for the possible variance for 6 

side yard can also be met due to the hardship 7 

resulting from the narrow lot width.  However, if the 8 

three-lot subdivision is not considered valid, the 9 

Office of Planning feels that the variance test cannot 10 

be adequately met, as it would be possible to 11 

subdivide the property into two larger conforming lots 12 

for development as flats, for which side yards could 13 

be provided.  A two lot subdivision would be in 14 

keeping with current zoning regulations. 15 

  The police, fire, and emergency 16 

transportation and Parks and Recreation Departments 17 

have all noted no concern with this application.  The 18 

Department of Housing and Corporate Affairs notes 19 

support for the proposal. 20 

  The Department of Health has noted that 21 

the former use of the site could warrant soil 22 

investigation, and the water and sewer agency notes a 23 

number of potential technical issues normally dealt 24 

with through the building permit process.   25 
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  OP has received no other comments from 1 

District agencies. 2 

  This concludes OP's testimony, and we are 3 

available for questions. 4 

  Thank you. 5 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 6 

very much. 7 

  Are there any questions from the Board at 8 

this time? 9 

  VICE CHAIRPERSON MILLER:  Do you have a 10 

comment with respect to the applicant's argument that 11 

the property is unique because of the zoning history 12 

and the practical difficulties that go with that as 13 

well? 14 

  MR. LAWSON:  No. 15 

  VICE CHAIRPERSON MILLER:  Does that mean 16 

you're neutral on that question? 17 

  MR. LAWSON:  It means that it's a question 18 

outside what the Office of Planning was looking at in 19 

terms of a land use issue.  That's more of a legal 20 

issue which we agree requires resolution, but we don't 21 

have a position. 22 

  VICE CHAIRPERSON MILLER:  Thank you. 23 

  CHAIRPERSON GRIFFIS:  Was the reasoning 24 

also the same then in looking at the legality of the 25 
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existing lots? 1 

  Obviously in this report we're not seeing 2 

that OP is taking a position on whether they are legal 3 

nonconforming lots or illegal nonconforming lots. 4 

  MR. LAWSON:  That's correct.  We aren't. 5 

  CHAIRPERSON GRIFFIS:  And was there some 6 

simple reason that the Board can follow with that?  7 

Was there just not enough evidence to figure it out?  8 

Was there not the capability or the documentation to 9 

do that type of analysis? 10 

  MR. LAWSON:  I guess, first of all, Office 11 

of Planning is the department which establishes, you  12 

know, that question.  And secondly, to be honest, we 13 

didn't know.  We looked at all of the evidence.  We 14 

looked at the maps.  We looked at the testimony from 15 

the applicant, as well as from the people who were 16 

opposing the application, and we didn't know.  We 17 

don't know. 18 

  We don't know exactly what criteria are 19 

used to determine whether or not these are legal 20 

nonconforming lots or not. 21 

  CHAIRPERSON GRIFFIS:  Okay.  In terms of 22 

the side yard requirement, you're also somewhat 23 

tentative about whether one might be required or not. 24 

 In looking at it, you've relied substantially on 25 
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405.3; is that correct? 1 

  MR. LAWSON:  That's correct.  Four, oh, 2 

five, point, three on reading seems to pretty clearly 3 

state that a side yard is required for a flat type 4 

development, and certainly past or recent BZA rulings 5 

have indicated that a side yard to be a requirement 6 

for a row dwelling in this particular situation. 7 

  CHAIRPERSON GRIFFIS:  Which BZA ruling? 8 

  MR. LAWSON:  I think the number is 16811. 9 

 It was an appeal.  Just a second. 10 

  My memory is that it was Pritchard, but 11 

I'm not certain. 12 

  CHAIRPERSON GRIFFIS:  I would tend to 13 

agree that's probably it.  Do you have any knowledge 14 

of Board decisions after the Pritchard case? 15 

  MR. LAWSON:  I do not. 16 

  CHAIRPERSON GRIFFIS:  Okay.  Any other 17 

questions by the Board? 18 

  (No response.) 19 

  CHAIRPERSON GRIFFIS:  If I followed the 20 

last question on the side yard, you seemed -- and I 21 

appreciate you not being so definitive in the side 22 

yard.  I mean, am I correct in your reading and 23 

analysis that there is some ambiguity about whether it 24 

would, in fact, be required or not? 25 
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  MR. LAWSON:  It's certainly our reading 1 

that there is ambiguity about whether or not a yard is 2 

required for a flat, and even more ambiguity about how 3 

much that yard should be. 4 

  CHAIRPERSON GRIFFIS:  Yeah, indeed, 5 

excellent two points to be made. 6 

  Okay.  Anything else from the Board?  Does 7 

the applicant have any cross examination of Office of 8 

Planning? 9 

  MR. AGUGLIA:  i just have one question. 10 

  CHAIRPERSON GRIFFIS:  If you wouldn't 11 

mind, just have a seat and then turn the microphone 12 

on. 13 

  MR. AGUGLIA:  One question for Mr. Lawson. 14 

  There does seem to be, as you testified, 15 

an apparent ambiguity between 405.6 and 405.3.  Was 16 

there any attempt to quell that ambiguity by proposing 17 

regulations and finalizing regulations in the zoning 18 

regulations to cure that? 19 

  MR. LAWSON:  Office of Planning has not 20 

proposed any changes at this point. 21 

  MR. AGUGLIA:  Okay, but from a public 22 

standpoint, do you believe that would be a good idea 23 

so that the public would be on notice that, in fact, 24 

if there was a conflict, that the conflict would be 25 
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resolved by proper rulemaking? 1 

  MR. LAWSON:  I agree. 2 

  MR. AGUGLIA:  All right.  Thank you. 3 

  CHAIRPERSON GRIFFIS:  Does the ANC have 4 

any cross examination of the Office of Planning? 5 

  MR. SHELDON:  No. 6 

  CHAIRPERSON GRIFFIS:  Thank you. 7 

  Parties in opposition?   8 

  MR. NETTLER:  Let me deal with the side 9 

yard issue first.  You referenced in response to a 10 

question from the Chairman the Pritchard matter before 11 

the Board of Zoning Adjustment.  Is that Appeal No. 12 

16811? 13 

  MR. LAWSON:  That's correct. 14 

  MR. NETTLER:  Okay, and in there, if you 15 

recall -- do you recall that the Board of Zoning 16 

Adjustment referred back to the Zoning Commission 17 

history behind the order that was adopted that 18 

established a side yard for in this situation? 19 

  MR. LAWSON:  I don't remember the details 20 

of the case.  I wasn't at the appeal hearing. 21 

  MR. NETTLER:  Okay.  Are you aware that 22 

the Zoning Commission order that established the 23 

requirement for a side yard for a flat in an R-4 zone 24 

was adopted substantially after the 1958 regulations? 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 148 

  MR. LAWSON:  I'm sorry.  I didn't 1 

understand. 2 

  MR. NETTLER:  Were you aware that the 3 

Zoning Commission order that established a side yard 4 

for a flat in an R-4 zone, to the extent that it had 5 

an open side; it wasn't abutted by two buildings, was 6 

adopted substantially after the 1958 zoning 7 

regulations? 8 

  MR. LAWSON:  I was not. 9 

  MR. NETTLER:  Okay.  Do you recall the 10 

amount of side yard that was in Pritchard? 11 

  MR. LAWSON:  My faulty memory, again, is 12 

that it was five feet. 13 

  MR. NETTLER:  In response to Mr. Aguglia's 14 

question about the purported inconsistency between the 15 

zoning regulations, aside from the fact that there was 16 

a Board of Zoning Adjustment decision on it, are you 17 

aware that there are other instances throughout the 18 

zoning regulations where there are some 19 

inconsistencies that then get resolved by the Board of 20 

Zoning Adjustment? 21 

  MR. LAWSON:  I'm sure there are. 22 

  MR. NETTLER:  Now, with regard to your 23 

position about the subdivision, I understand your 24 

testimony is that if the subdivision was legal, then 25 
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you would say that a variance was appropriate, 1 

correct? 2 

  MR. LAWSON:  We felt that if the 3 

subdivision is legal that the variance test could be 4 

met, yes. 5 

  MR. NETTLER:  Okay, but if the subdivision 6 

is legal, there is no need for a variance; isn't that 7 

correct? 8 

  MR. LAWSON:  My understanding is that 9 

that's not quite correct, that a variance process 10 

would still have to be gone through for lot width and 11 

lot area. 12 

  MR. NETTLER:  For lot width and lot area. 13 

 So the position is then that you could create a 14 

substandard -- you could have a lot created as a 15 

record lot that meets the zoning requirements that's 16 

not a buildable lot? 17 

  MR. LAWSON:  I'm sorry.  I don't 18 

understand. 19 

  MR. NETTLER:  Under what circumstance 20 

could the subdivision be legal? 21 

  MR. LAWSON:  Well, I believe that the 22 

subdivision -- well, these are questions much better 23 

asked of the Surveyor's Office, of course, and the 24 

subdivision approving officer's office, but it gets to 25 
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whether or not the lots were in existence prior to 1 

existing regulations. 2 

  MR. NETTLER:  Oh, okay.  So if the lots 3 

were in existence prior to the existing -- to the 1958 4 

regulations, and by that do I understand you to be 5 

referring to provision Sections -- excuse me for a 6 

moment -- to Section 401 of the zoning regulations 7 

which will provide for the minimum lot dimensions?  8 

Are those the provisions that you're referring to? 9 

  MR. LAWSON:  I'm not referring to any 10 

specific provisions.  What I'm saying is that it's not 11 

the Office of Planning which determines whether or not 12 

the lot is legal or not. 13 

  MR. NETTLER:  But what I'm trying to 14 

understand is the connection between you saying that 15 

if the lots are legal, that they meet the variance 16 

test.  I'm trying to understand in what context the 17 

lots could be legal that would require a variance. 18 

  MR. LAWSON:  If the lots are legal and 19 

they're smaller than normal, then that constitutes a 20 

hardship in and of itself.  That's how they could meet 21 

the variance test. 22 

  MR. NETTLER:  What where in the zoning 23 

regulations does it say that if the lots are legal 24 

anywhere in the zoning regulations, does it say that 25 
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if the lots are legal that the applicant or anybody 1 

else wouldn't be able to construct on a record lot 2 

that's considered to be a legal record lot? 3 

  MR. LAWSON:  I gave you may understanding 4 

of the process already. 5 

  MR. NETTLER:  Okay, but that doesn't apply 6 

to this situation, does it, because -- 7 

  MR. AGUGLIA:  I'm going to object.  He has 8 

answered the question three times.  He's now badgering 9 

the witness. 10 

  MR. NETTLER:  That's absolutely 11 

ridiculous.  All I'm doing it trying to understand on 12 

what -- 13 

  CHAIRPERSON GRIFFIS:  Understood. 14 

  MR. NETTLER:  -- the basis upon which the 15 

Office of Planning is able to tie together a variance 16 

test with a legal lot, and if it's simply in the 17 

abstract as to whether there is, you know, some 18 

project that comes up that has some -- that doesn't 19 

meet some area requirements or it's in the context of 20 

this case where you have a known building permit 21 

that's been issued and you have known lot dimensions, 22 

then I think it's important for the Board and us to 23 

understanding the context for which the Office of 24 

Planning is making that. 25 
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  CHAIRPERSON GRIFFIS:  Understood.  Your 1 

question in immediacy was does his interpretation 2 

apply to this case. 3 

  MR. NETTLER:  And to this particular 4 

development. 5 

  CHAIRPERSON GRIFFIS:  Right. 6 

  MR. LAWSON:  The reason that the Office of 7 

Planning was reviewing this against the variance test 8 

was because it was referred to us by the Office of 9 

Zoning.  The variances were determined and the 10 

applicant applied for it, and that's why we were 11 

responding to the application. 12 

  MR. NETTLER:  Right, but the variances, 13 

aside from the side yard variance, the variances that 14 

were being sought then are lot width and the lot area 15 

requirements, correct? 16 

  MR. LAWSON:  That's correct. 17 

  MR. NETTLER:  All right, which pertained 18 

to the fact that they have substandard lots, correct? 19 

  MR. LAWSON:  That's correct. 20 

  MR. NETTLER:  Okay, and the zoning 21 

regulations provide that if you meet the requirements 22 

for a substandard lot, then the width requirement goes 23 

away, does it not, because it's a substandard lot and 24 

it has a width that is permitted under the zoning 25 
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regulations, does it not? 1 

  MR. LAWSON:  Exactly.  That would be a 2 

call for the Zoning Administrator, and we would 3 

respond to that call. 4 

  MR. NETTLER:  You don't have any 5 

independent way of understanding whether something 6 

meets the zoning regulations or not? 7 

  MR. LAWSON:  If you're talking about the 8 

property, if the width provides the minimum standards 9 

required in the zoning regulations, then it meets the 10 

minimum standard.  If it doesn't, it doesn't. 11 

  MR. NETTLER:  Okay.  All right.  So if the 12 

Board was to conclude that if these lots met the 13 

provisions of Section 401 and the houses for which 14 

building permits were sought conform to what's 15 

provided in Section 400 with regard to minimum lots, 16 

then that issue about the variances becomes a non-17 

issue, right? 18 

  MR. LAWSON:  If the Board determines that 19 

these are legal lots, then we feel that they can meet 20 

the variance test, yes. 21 

  MR. NETTLER:  Okay.  Now, the question 22 

before the Board though is the fact that the Zoning 23 

Administrator has determined that there is a need for 24 

area variances with regard to these houses, correct? 25 
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  MR. LAWSON:  That's correct. 1 

  MR. NETTLER:  Okay, and so the second part 2 

of your recommendation, if I understand it correctly 3 

is that to the extent that they need variances for 4 

lots that these Zoning Administrator has at least 5 

issued a stop work order for in terms of buildings 6 

that are being constructed on them, that are not 7 

permitted under the zoning regulations, they don't 8 

meet the variance requirements in that context; is 9 

that correct? 10 

  MR. LAWSON:  I think you're getting into 11 

questions that are part of the appeal process. 12 

  MR. NETTLER:  No, no, no, no, no.  I'm 13 

just dealing with the second part of your 14 

recommendation.  Your recommendation is that the -- 15 

let me make it more simple.  Your recommendation is 16 

that the position being taken by the applicant with 17 

regard to the basis upon which they are seeking a 18 

variance, aside from whether the lots are legal or 19 

not, but just dealing with the Zoning Administrator 20 

thing, you're opposed to that.  You don't believe that 21 

they have met the variance requirements for that 22 

aspect of the case. 23 

  MR. LAWSON:  You know, as stated in our 24 

report, we believe that if the lots are not considered 25 
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valid, then the variance test has not been met. 1 

  MR. NETTLER:  Okay, but valid is a -- 2 

you're not talking about a term of art, "valid," 3 

whether a lot is valid. 4 

  MR. LAWSON:  Legal. 5 

  MR. NETTLER:  A legal lot for purposes of 6 

building on it; is that correct? 7 

  MR. LAWSON:  Correct. 8 

  MR. NETTLER:  Okay.  All right.  Then they 9 

do not meet the test.  If it's illegal they do not 10 

meet the test. 11 

  MR. AGUGLIA:  I object.  He has answered 12 

the question about six times now, and Mr. Nettler is 13 

not going to be satisfied until he answers the 14 

question the way he wants to. 15 

  MR. NETTLER:  Well, if he had answered the 16 

question, I wouldn't keep asking to try and find out 17 

what his answer is. 18 

  If they're not valid lots, your 19 

recommendation is that it should be denied, correct? 20 

  MR. LAWSON:  Our recommendation is in our 21 

report that if they are not legal lots, that it has 22 

not met the variance test. 23 

  MR. NETTLER:  Okay.  Thank you. 24 

  Are you familiar with the appeal in -- 25 
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excuse me a second -- 17034 decided by the Board last 1 

December, 2003, involving the very similar issue to 2 

this matter involving George -- 3 

  MR. LAWSON:  No, I'm not. 4 

  MR. NETTLER:  You're not.  Okay.  Thank 5 

you. 6 

  CHAIRPERSON GRIFFIS:  Anything else? 7 

  Thank you very much, Mr. Lawson. 8 

  Is it your understanding that one could 9 

have a legal nonconforming lot? 10 

  MR. LAWSON:  That's my understanding. 11 

  CHAIRPERSON GRIFFIS:  And would it be 12 

buildable upon? 13 

  MR. LAWSON:  It's my understanding it 14 

would be buildable on, although variances may be 15 

required to do so. 16 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 17 

further from the Board? 18 

  (No response.) 19 

  CHAIRPERSON GRIFFIS:  Very well.  Thank 20 

you very much. 21 

  I would note Mr. (unintelligible) did go 22 

through his substantial memo listed off the other 23 

government reports attendant to this.  Is there anyone 24 

else here represent any other governmental agencies, 25 
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Public Works, DHCD, HPRB? 1 

  (No response.) 2 

  CHAIRPERSON GRIFFIS:  Very well.  Are 3 

there any other government reports attendant to this 4 

application that I'm missing that the Board may be 5 

aware of? 6 

  (No response.) 7 

  CHAIRPERSON GRIFFIS:  Okay.  In that case, 8 

we're ready for the ANC. 9 

  Oh, I'm sorry.  Yes, while the ANC is 10 

getting prepared, we do have into the record Exhibit 11 

No. 39, which is a letter from Congressman Cunningham, 12 

and I'm assuming everyone has a copy of that, as it's 13 

one of the exhibits in the record. 14 

  Good afternoon.  If you wouldn't mind 15 

turning on your microphone. 16 

  MR. SHELDON:  Good afternoon.  My name is 17 

David Sheldon, and I am  the ANC Commissioner for this 18 

single member district, ANC-6B-01.  I'm also 19 

authorized to speak on behalf of the ANC as far as the 20 

vote that was taken up. 21 

  I understand that the formal report has 22 

not been forwarded to the Board.  I will have that 23 

done immediately.  It was my understanding -- I've 24 

been out of the country for about ten days -- that 25 
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that had already been done, but apparently it hasn't. 1 

 I will have that taken care of by tomorrow. 2 

  However, I can tell you that the ANC voted 3 

to support the variance in question based upon a 4 

number of factors.  The vote was three to two, and 5 

there were two abstentions as well. 6 

  This is a single member district, as I 7 

indicated, that I'm very aware of.  I live about two 8 

and a half blocks away from this.  In terms of 9 

addressing the issues that are before the Board as far 10 

as the variance, I have been involved with this 11 

process throughout from the first  when Mr. 12 

Stoneburner approached the ANC and approached me as 13 

the ANC Commissioner for this district. 14 

  I have found him to be forthright and not 15 

in any way deceiving in anything that he has stated to 16 

me and responsive as well. 17 

  When the neighbors that adjoin this 18 

property first raised some concerns with me in August 19 

2003, I first advised them that I felt that they 20 

should get legal counsel if they had a problem, and 21 

that I wasn't the person because I would be making 22 

decisions on the case later, but I would not be able 23 

to advise them. 24 

  Their complaints seemed to center around 25 
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building construction problems. 1 

  As far as the representations that have 2 

been made by Mr. Stoneburner, I can confirm that in 3 

this area, the type of dwelling that they have built 4 

in these three buildings actually matches the similar 5 

buildings on the square and the surrounding areas very 6 

much so as opposed to the wider buildings, and I can 7 

direct the Board's attention to the properties that 8 

are on C Street that adjoin this area right around the 9 

corner. 10 

  Those buildings are all wider.  They were 11 

developed in the 1970s, and frankly, they don't meet 12 

the type of buildings that are located in this area as 13 

a historic district.  Mr. Stoneburner has actually 14 

developed something, and I was over there last night 15 

looking at the building again, matches the area much 16 

more so than the wider buildings. 17 

  That's not to say that there aren't wide 18 

buildings, and in fact, on Second Street, there are, 19 

but as far as what he's representing, that there are 20 

smaller buildings as narrow as 12 feet, many buildings 21 

that are 16 feet to 18 feet on this square and around 22 

the area, that's, in fact, correct. 23 

  As far as what Mr. Stoneburner represented 24 

to the ANC and HPRB when they appeared that the ANC 25 
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upon the initial application that was before us, one 1 

of the questions was on the width, and it was his 2 

understanding at that meeting, and the documents that 3 

he provided substantiated that there were three 4 

different lots that were present on this. 5 

  I know that that Pepco building was 6 

obviously there, and when they applied for the raze 7 

permit, they were trying to get rid of the old Pepco 8 

building.  That lot initially had been offered to the 9 

American Legion, as I understand it, for one dollar 10 

prior to this development so that the Legion, which is 11 

located on the corner, could use it as a parking lot, 12 

and the Legion ended up not going forward with that, 13 

as I understand it, and eventually this development 14 

ensued. 15 

  But what I can say is Mr. Stoneburner has 16 

been very candid in terms of his representations.  17 

When there was an issue that was brought up, he came 18 

back to the ANC and attempted to address it as well, 19 

in addition to getting a variance or attempting to get 20 

a variance on the lot. 21 

  As an aside, I think that one of the 22 

issues that is what's been told to him and represented 23 

to him hasn't necessarily followed, and I have as far 24 

as DCRA and some of the zoning issues, and I 25 
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understand from both going through that process and 1 

through people within this ANC that that has also been 2 

a problem in the past, and I think the ANC was 3 

convinced that the practical difficulty exception was 4 

met based upon the representations over the period of 5 

the course of their application  process, that they 6 

met the test. 7 

  I believe that they have acted in good 8 

faith.  I have seen nothing.  I hear the cross 9 

examination.  I've heard it today and I've heard it at 10 

the ANC, but I haven't heard anything, and I don't 11 

think the ANC heard anything that suggested that there 12 

was not good faith or that they weren't acting in good 13 

faith. 14 

  I think the two votes on the practical 15 

difficulty issue was on whether or not this property 16 

was unique enough, and Mr. Jarbo, Commissioner Jarbo, 17 

addressed that, and he voted against it.  And I think 18 

on that narrow question that's why he did, and I think 19 

that's why OPM or, rather, the Office of Planning is 20 

consistent actually in its recommendation as I 21 

understand it as far as the uniqueness of the 22 

building. 23 

  In terms of the area and the harm to the 24 

public good, I'd like to address that.  I don't think 25 
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it was adequate.  I don't think it may have been 1 

addressed enough by the applicant. 2 

  This is an area, and I note that Folger 3 

Park is right across the street.  X Park is one block 4 

over.  It literally is Folger Park and then there is 5 

another street and X Park. 6 

  It is true that during the day that there 7 

is significant congestion just as there is all over 8 

the Hill as far as parking.  However, there is 9 

adequate parking during the evening. 10 

  I also understand that these buildings 11 

have parking designated for them which is unique as 12 

far as the building structures themselves in this 13 

area.  I would suggest that we would be harmed if the 14 

variance is not granted in this case.  I believe that 15 

it will cause significant problems for this 16 

neighborhood, and I understand that the neighbors who 17 

are adjacent on Second Street are very much opposed to 18 

this and have taken what actions that they can legally 19 

and perhaps they'll want to seek to run against me as 20 

far as their Commissioner, but we'll leave that for 21 

November. 22 

  I do think though that if you look at this 23 

block, and I'm uniquely -- in addressing this block, 24 

and it's one that stands out because I think the 25 
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American Legion is one of the things that we're 1 

attempting to improve.  We have several businesses 2 

that are located on the lot.  Restoring in a vital way 3 

three houses that match the integrity of this 4 

neighborhood and match the character of the 5 

neighborhood is a good thing, and if this builder -- I 6 

don't know what will happen if the variance isn't 7 

granted.  I have suspicions that there's going to be 8 

problems as far as what happens with these buildings 9 

down the line, but it will cause much, much greater 10 

harm than if the variance is granted. 11 

  I'm obviously open for questions.  I'm not 12 

an expert on variance law.  I am a member of the 13 

community and have a business that's located on 14 

Capitol Hill, and I'm very much in favor of this.  I 15 

understand the neighbors' concerns, but in short I 16 

don't believe that there's been any misrepresentation 17 

or deception by the builder in this case.  He has 18 

taken forthright steps to come before each of the 19 

Boards and in a thoughtful manner present a good plan. 20 

  I believe that in some respects there may 21 

be some after the fact questioning by some members of 22 

the approval process that I've heard from specifically 23 

HPRB, but I believe that that's after the fact.  What 24 

I have heard from Mr. Stoneburner and this developer 25 
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throughout this is that he's been candid.  He has been 1 

responsive.  When issues were raised, he attempted to 2 

address those. 3 

  Thank you. 4 

  CHAIRPERSON GRIFFIS:  Thank you very much. 5 

  And we look forward to receiving that 6 

report as soon as possible and also just the 7 

authorization for your presentation today. 8 

  MR. SHELDON:  I will do that. 9 

  CHAIRPERSON GRIFFIS:  Questions, Ms. 10 

Miller? 11 

  VICE CHAIRPERSON MILLER:  I was just 12 

wondering if you just might be able to articulate the 13 

harm you envision to the neighborhood if the variance 14 

is not granted. 15 

  MR. SHELDON:  Well, I have a concern that 16 

this developer is going to go bankrupt and the 17 

building itself, I don't know if somebody will pick it 18 

up and attempt to merge the two units together or not. 19 

  I have seen other projects specifically 20 

over on G Street that have kind of languished and what 21 

I have seen is that there is a lot of traffic in this 22 

neighborhood, and what I fear is that if this language 23 

is that you're going to see people either, you know, 24 

destroying what's there, which is actually very 25 
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beautiful and either occupying it or attempt to.  I 1 

just see that as a reality.   2 

  It has happened before.  It happened about 3 

five years ago over on G Street with a project that 4 

went afoul. 5 

  VICE CHAIRPERSON MILLER:  Thank you. 6 

  CHAIRPERSON GRIFFIS:  Anything else from 7 

the board? 8 

  (No response.) 9 

  CHAIRPERSON GRIFFIS:  Do you have any 10 

cross examination of the ANC?  Cross?   11 

  MR. AGUGLIA:  No. 12 

  CHAIRPERSON GRIFFIS:  Party in opposition? 13 

  MR. NETTLER:  Just a few questions.  I 14 

want to try and understand just how far the analysis 15 

goes that the ANC engaged in in deciding that there's 16 

a basis for a variance. 17 

  As you stated and as you have heard the 18 

testimony, there are a number of steps which the 19 

applicant went through and let's assume, as you've 20 

said, for purposes of this discussion they are all 21 

completely innocent in which the applicant has gone 22 

through a number of steps, both subdivision, HPRB, 23 

foundation permits, then ultimately a building permit. 24 

  If the Zoning Administration was to, 25 
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instead of as happened here, if the Zoning 1 

Administrator was to say upon receipt of that final 2 

application for the building permit which showed 3 

houses on the lots and showed where they were located 4 

and widths and whether they have side yards or not, 5 

are you saying that because of all that went before, 6 

the Zoning Administrator would have been required to 7 

issue a building permit? 8 

  MR. SHELDON:  I'm not.  I don't have the 9 

ability to answer that question.  I can't speak for 10 

that office. 11 

  MR. NETTLER:  Okay, and so let me 12 

understand then.  The basis for your conclusion that 13 

they meet the requirements for a variance is because 14 

they went through all of those things.  The Zoning 15 

Administrator then issued a permit, and then upon 16 

discovering that the Zoning Administrator at least in 17 

her view shouldn't have issued the permit, that they 18 

meet the requirements for variance? 19 

  MR. AGUGLIA:  I'm going to object to that. 20 

 That's way beyond what he testified to, and I'm not 21 

sure where it's going.   22 

  MR. NETTLER:  I'm trying to understand 23 

what his basis for saying that they meet the 24 

uniqueness or practical difficulty. 25 
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  CHAIRPERSON GRIFFIS:  I'll allow the 1 

answer.  It is true that you did start the analysis of 2 

it, and there's just a fairly quick question about -- 3 

  MR. SHELDON:  They presented two arguments 4 

before the ANC.  One was kind of the detrimental 5 

reliance argument, and the second was matching the 6 

character of the houses in the community, both of 7 

which I think that the majority of the ANC felt 8 

warranted, the variance, at least the first initial 9 

practical difficulty on the variance analysis. 10 

  CHAIRPERSON GRIFFIS:  Okay. 11 

  MR. NETTLER:  Okay.  Let me just deal then 12 

with just the detrimental reliance component to it.  13 

What was the ANC's position  as to where that 14 

detrimental reliance manifested itself to the point 15 

where it would entitle someone to a variance? 16 

  MR. SHELDON:  I think it's throughout the 17 

process.  You've seen a builder that has attempted to 18 

make numerous steps to address this in a forthright 19 

manner, was told certain things, and then after the 20 

fact was told -- and it's clear in terms of your cross 21 

examination, it seems like to me, that you want to say 22 

that there's smoke here. 23 

  MR. NETTLER:  No, no, no.  I'm assuming 24 

everything is above board. 25 
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  MR. SHELDON:  I'm sorry.  May I finish my 1 

answer? 2 

  MR. NETTLER:  Sure. 3 

  MR. SHELDON:  Thank you. 4 

  That there's smoke; there's necessarily 5 

fire.  I haven't seen any demonstrated 6 

misrepresentation whatsoever.  In fact, I've seen a 7 

builder who's taken unique care to address the 8 

concerns, and when design issues came up, they changed 9 

the design.  When the neighbors didn't like the 10 

design, they changed the design.  When they went to 11 

HPRB, I think that there was a fundamental 12 

misconception or misunderstanding in terms or what was 13 

allowed. 14 

  But those things were perpetuated both by 15 

the city agencies, and I don't think that this builder 16 

necessarily in any way, shape or form perpetuated any 17 

type of dishonesty.  In fact, I think he relied on 18 

representations that were made to him. 19 

  And by way of example, I will say that 20 

when I've been over to the variance or, rather, the 21 

plat office and was told, "Go over there.  Look in the 22 

 big book," and there goes the big book, and I'm 23 

looking here and looking there, and I look at the map, 24 

and it says that this is the book that they're relying 25 
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up, and it says "proposed Air and Space Museum." 1 

  I mean, it, you know, strikes me that when 2 

people are making representations like that and 3 

relying on that type of thing that it's not a stretch 4 

to move back to a drawing that has three different 5 

buildings from 1928 and have the assumption that this 6 

was allowed for. 7 

  MR. NETTLER:  Okay.  My question, however, 8 

was assuming that there's no smoke and mirrors here, 9 

at what point is the District precluded from missing a 10 

building permit.  Are they precluded from issuing the 11 

building permit under what you're saying in terms of 12 

detrimental reliance because of all the things that 13 

happen up until the time they issue the permit, or is 14 

it that all of these things that go up until the time 15 

that they seek a permit and the District decides that 16 

they shouldn't get the permit because they don't meet 17 

the zoning regulations, that that in itself provides a 18 

basis for a variance? 19 

  CHAIRPERSON GRIFFIS:  Is this something 20 

that the ANC discussions? 21 

  MR. NETTLER:  Well, he's talking about 22 

detrimental reliance. 23 

  MR. SHELDON:  I think the detrimental 24 

reliance question, yes, but -- 25 
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  CHAIRPERSON GRIFFIS:  But you've opened up 1 

a huge question in terms of -- 2 

  MR. SHELDON:  -- but I can't answer that 3 

question.   4 

  MR. NETTLER:  Okay 5 

  MR. SHELDON:  I just have no ability.  I 6 

think that that's ultimately the question that you 7 

will answer as a Board. 8 

  CHAIRPERSON GRIFFIS:  I'd better write it 9 

down then. 10 

  (Laughter.) 11 

  MR. SHELDON:  I mean, that seems to me 12 

what he's asking me to do, and I -- 13 

  CHAIRPERSON GRIFFIS:  Okay 14 

  MR. SHELDON:  No. 15 

  CHAIRPERSON GRIFFIS:  I think I would 16 

agree with the answer.  I think there's some 17 

difficulty in the ANC member making that substantial 18 

analysis to answer that question. 19 

  MR. NETTLER:  Well, let's approach it from 20 

a different way then, not from the context of what the 21 

Zoning Administrator should do since it's a question 22 

of what the Board of Zoning Adjustment should do in a 23 

variance situation. 24 

  How far does an applicant -- well, strike 25 
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that.  We'll deal with it in our case.  Let's do it 1 

that way. 2 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 3 

else? 4 

  MR. NETTLER:  No. 5 

  CHAIRPERSON GRIFFIS:  Okay. 6 

  VICE CHAIRPERSON MILLER:  I just want to 7 

double check.  Do you by any chance have a copy of the 8 

ANC report with you? 9 

  MR. SHELDON:  No, I don't. 10 

  VICE CHAIRPERSON MILLER:  You don't.  11 

Okay. 12 

  MR. SHELDON:  No. 13 

  VICE CHAIRPERSON MILLER:  So we can't have 14 

copies made today. 15 

  MR. SHELDON:  I will have one, if I can, 16 

have it sent over.  I'm going to go right back to my 17 

office and see if we can get it faxed over.  If I can 18 

get a fax number, I'll have it done today. 19 

  VICE CHAIRPERSON MILLER:  Okay.  Thank 20 

you. 21 

  CHAIRPERSON GRIFFIS:  But at the same 22 

time, we're going to need to have you serve it on the 23 

applicant and also the party in opposition. 24 

  MR. SHELDON:  I will get their -- 25 
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  CHAIRPERSON GRIFFIS:  Okay. 1 

  MR. SHELDON:  If facsimile service is 2 

acceptable. 3 

  CHAIRPERSON GRIFFIS:  Okay. 4 

  MR. SHELDON:  If not, I can have it 5 

delivered tomorrow. 6 

  CHAIRPERSON GRIFFIS:  Then we'll leave the 7 

record open to receive that.  We'll also leave the 8 

record open for any sort of responses to the ANC 9 

letter. 10 

  Anything else then from the Board? 11 

  (No response.) 12 

  CHAIRPERSON GRIFFIS:  Very well then.  13 

Thank you very much. 14 

  MR. SHELDON:  Thank you. 15 

  CHAIRPERSON GRIFFIS:  We do appreciate it. 16 

  We have not established parties in 17 

support.  So I'd like to see just if I can have a 18 

quick show of hands of those here to give testimony, 19 

persons giving testimony in support of the 20 

application, in support. 21 

  Very well.  Let's go then to -- 22 

  MR. AGUGLIA:  I would -- excuse me.  23 

Richard Aguglia. 24 

  I would submit for the record that there 25 
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are many letters in support. 1 

  CHAIRPERSON GRIFFIS:  Oh, yeah. 2 

  MR. AGUGLIA:  All right? 3 

  CHAIRPERSON GRIFFIS:  It's the appropriate 4 

time to go through those. 5 

  Does anyone have those handy? 6 

  MS. BAILEY:  Mr. Chairman, we have a 7 

petition up over 1,000 -- up over 100 names. 8 

  MR. AGUGLIA:  That's all it is. 9 

  MS. BAILEY:  Is it?  Okay. 10 

  MR. AGUGLIA:  That's all I wanted, was to 11 

make reference to the fact. 12 

  CHAIRPERSON GRIFFIS:  And that came in 13 

today into the record. 14 

  MR. AGUGLIA:  All right. 15 

  CHAIRPERSON GRIFFIS:  I know the Board had 16 

received it. 17 

  I'm sorry.  Ms. Bailey, do you have the 18 

exhibit number on that?  There it is.  Exhibit 37. 19 

  COMMISSIONER HOOD:  Exhibit 37, yeah. 20 

  CHAIRPERSON GRIFFIS:  Yeah, excellent.  21 

All right.   22 

  MR. AGUGLIA:  Thank you. 23 

  CHAIRPERSON GRIFFIS:  So we do have 24 

Exhibit 37, the petition in support, as it reads, of 25 
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the new homes at Folger Park.  "We, as residents, 1 

neighbors, etc., feel that the new residential homes 2 

206, 208, and 210 D Street look nice, fit in with the 3 

character of the neighborhood, and are a useful 4 

addition to the area." 5 

  Wow, there's comments with these, too.  6 

Well, we'll take even additional time to read all of 7 

those. 8 

  Okay.  I don't have anything else in terms 9 

attendant to that.  Let me go to show of hands of 10 

persons in opposition to give testimony today, 11 

persons.  So we have, well, two, four, six, seven or 12 

so. 13 

  What I'd like to do then, there's a party 14 

in opposition, of course, who is going to present the 15 

case.  I'd like to take the persons giving testimony 16 

first if that isn't disruptive to the presentation of 17 

the case, if there's no objection to that. 18 

  Is there any objection from the ANC to do 19 

that? 20 

  MR. SHELDON:  No. 21 

  CHAIRPERSON GRIFFIS:  Okay.  Any objection 22 

from the applicant? 23 

  PARTICIPANT:  No. 24 

  CHAIRPERSON GRIFFIS:  Any objection to 25 
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taking the persons in opposition testimony at this 1 

time, Mr. -- I'm sorry.  I'm losing it -- aguglia? 2 

  MR. AGUGLIA:  You're going to take the 3 

persons -- 4 

  CHAIRPERSON GRIFFIS:  I'm just going to 5 

switch, right, the persons' testimony.  That way in 6 

case they run into scheduling problems they might be 7 

able to go home and have dinner while I keep the rest 8 

of you here until ten o'clock. 9 

  That's a big joke, but nonetheless, then 10 

why don't we do the first five if you wouldn't mind, 11 

four rather.  You can just come up however you want to 12 

organize yourselves to give testimony in opposition.  13 

Persons to give testimony. 14 

  Okay, and just a reminder as you're 15 

getting comfortable and making yourselves at ease, you 16 

are allotted three minutes.  I am going to turn the 17 

clock on, and you can see, of course, to your left and 18 

right, and I'm going to have it right in front of me. 19 

 I may, if it's appropriate, just say you have ten 20 

seconds left just to let you know that you need to 21 

wind it up. 22 

  I'll start on my right.  If you wouldn't 23 

mind just turning your microphone on, stating your 24 

name and address for the record. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 176 

  MR. PETERSON:  My name is Gary Peterson. I 1 

live at 810 Massachusetts Avenue, N.E., Washington, 2 

D.C.  I'm Chairman of the Capitol Hill Restoration 3 

Society Zoning Committee, and I'm also the at large 4 

member of the Zoning Committee. 5 

  The Capitol Hill Restoration Society has 6 

submitted to you a letter dated February 23rd, 2004, 7 

outlining our legal arguments.  I'd just like to add 8 

to that letter a few items today. 9 

  First of all, I'd like to point out to you 10 

that whether this is a record lot or a tax lot, it is 11 

really a red herring; that under your regulations, if 12 

you go to the definition of a lot, you state that it 13 

doesn't make any difference whether it's a record lot 14 

or a series of tax lots.  You look at ownerships under 15 

your regulations, and this, indeed, is a single 16 

ownership. 17 

  So for your consideration,  you may 18 

consider it as a block of land, whether it's three 19 

lots or one lot.  By definition, it's a block of land 20 

that you can examine as to how it could be used and 21 

developed, and therefore, I think this whole argument 22 

about lots is really a red herring. 23 

  Mr. Chairman, you show a quizzical look on 24 

your face, and I'm wondering can I answer a question? 25 
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  CHAIRPERSON GRIFFIS:  After four you can't 1 

read my face because -- 2 

  (Laughter.) 3 

  MR. PETERSON:  Okay.  I'm sorry, but you 4 

did show that quizzical look. 5 

  CHAIRPERSON GRIFFIS:  Indeed. 6 

  MR. PETERSON:  So our position is this is 7 

one blank parcel of land, and if they had gone to the 8 

Zoning Administrator and said, "We have this ownership 9 

and we want to develop it.  What can we do with it?" 10 

they would be told that you could, as a matter of 11 

right, subdivide that into two lots and build two two-12 

family units on that as a matter of right, and it's 13 

out position that's all they can do here. 14 

  They could have done that as a matter of 15 

right, and that's what they would have been told.  If 16 

we go further and get into what people are told by the 17 

DCRA, I've got a real problem because over two-thirds 18 

of the people in this city would be able to do what 19 

they wanted to do because DCRA has initially told them 20 

they could go ahead and do it. 21 

  I just got a call yesterday from a woman 22 

who lives next door to Christ Church that has a huge 23 

lot.  She has a carriage house on it.  She said she 24 

wanted to tear it down and build an apartment unit 25 
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there in its place. 1 

  She had gone to DCRA, and they had told 2 

her she could go ahead and do that.  So I am very 3 

distressed to hear any argument that whatever you hear 4 

from DCRA, the Zoning Office automatically gives you a 5 

right then to go ahead, invests you with some right, 6 

some legal rights that mean you can go ahead and 7 

develop your property. 8 

  I think if you're a prudent developer 9 

spending $3 million to develop a piece of property, 10 

you would have competent counsel advise you on what 11 

you can or cannot do, and it would be more than one 12 

day prior to the hearing before the BZA. 13 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 14 

very much, and we do appreciate your submission, which 15 

is Exhibit No. 36. 16 

  Let me ask you then.  In your view, I'm 17 

assuming then you're giving testimony as a person, 18 

although you are a part of the Capitol Hill 19 

Restoration Society; is that correct? 20 

  MR. PETERSON:  That's right. 21 

  CHAIRPERSON GRIFFIS:  Okay.  So in your 22 

opinion that you just gave testimony today is that we 23 

should really look at this and the city should have 24 

looked at this as just one general piece of land. 25 
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  MR. PETERSON:  That's right. 1 

  CHAIRPERSON GRIFFIS:  How do you reconcile 2 

the fact that there was an existing three lots in the 3 

area and may well be still existing? 4 

  MR. PETERSON:  Because the regulations 5 

themselves say that you're not going to consider in 6 

your consideration that there are three either record 7 

lots or tax lots.  You're going to look at ownership. 8 

  If you look at the definition of lot in 9 

the zoning regulations, it's a parcel of land that's 10 

in a single ownership that is of importance to you.  11 

If this was one lot that was 16 feet wide and had 12 

1,600 square feet in it, that's what you would look 13 

at, and one ownership, that's what you look at. 14 

  Here you have instead a parcel of land 15 

that's 48 feet wide and contains -- 16 

  CHAIRPERSON GRIFFIS:  So you're saying 17 

ownership based on the definition of lot.  Ownership 18 

is what crosses a property line then and assembles a 19 

parcel. 20 

  MR. PETERSON:  That's correct. 21 

  CHAIRPERSON GRIFFIS:  Indeed.  So there 22 

would be a different situation if three people owned 23 

three, each individual lot. 24 

  MR. PETERSON:  That's correct.  That would 25 
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be an entirely different situation, and, in fact, I 1 

would probably be here supporting the variance because 2 

I would think they would meet both the uniqueness and 3 

the practical difficulty test. 4 

  I mean, in my mind if you owned a piece of 5 

property and it's substandard, you have a right to 6 

develop it. 7 

  CHAIRPERSON GRIFFIS:  Okay.  Very well.  8 

Other Board questions?  Ms. Miller? 9 

  VICE CHAIRPERSON MILLER:  I was just 10 

wondering if you're familiar with the Court of Appeals 11 

decision that was cited, DeEscarate, which talks about 12 

the Board being able to consider zoning history with 13 

respect to -- 14 

  MR. PETERSON:  I am, but I think those 15 

cases involve improved properties.  I don't know of a 16 

case that involves a vacant piece of land, and this is 17 

a vacant piece of land.   18 

  The builders went forward after they had 19 

been put on notice that there was a problem with this. 20 

 So the cases that you're talking about is where there 21 

was already an improvement on the piece of property.  22 

I'm not aware of anyone where it was a vacant piece of 23 

land.  So that someone had already built something, 24 

reputedly legally on that property. 25 
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  If you look at the Monaco case, there were 1 

already two -- they had received approval for three 2 

structures and had already built two, for instance. 3 

  VICE CHAIRPERSON MILLER:  So you're saying 4 

in this case they went forward after they knew there 5 

was a problem? 6 

  MR. PETERSON:  Absolutely.  They posted -- 7 

  VICE CHAIRPERSON MILLER:  When did they 8 

know there was a problem occurring? 9 

  MR. PETERSON:  Well, they posted bond.  10 

They certainly knew of it before they were more than 11 

three feet out of the ground. 12 

  VICE CHAIRPERSON MILLER:  Can you be more 13 

specific? 14 

  MR. PETERSON:  Sure. 15 

  VICE CHAIRPERSON MILLER:  Because I think 16 

they are arguing the reverse. 17 

  MR. PETERSON:  No.  Their own photographs 18 

show and the testimony of the developer was they were 19 

no more than 36 inches out of the ground when they 20 

found out about the problem, on the date they found 21 

out about the problem.  So I would say that this was 22 

still -- 23 

  VICE CHAIRPERSON MILLER:  What are you 24 

saying the date is that they knew of the problem? 25 
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  MR. PETERSON:  It would have been 1 

September 16th they knew of the problem, and at that 2 

date it's the owners' own testimony that they were 3 

less than 36 inches out of the ground. 4 

  VICE CHAIRPERSON MILLER:  Thank you. 5 

  MR. PETERSON:  I mean, it's my belief that 6 

we had until they were issued the building permit, not 7 

the permit for the foundation, but until they were 8 

issued the permit to build above 36 inches, that we 9 

have the right to appeal this case, and that was done 10 

on -- not we, but the neighbors had the right to 11 

appeal the issuance of a building permit, and they did 12 

so in a timely fashion.  So anything above that was at 13 

their risk and they posted -- alleged they signed an 14 

indemnity agreement with the city for that. 15 

  So I would say those cases that you're 16 

talking about are where there is already an existing 17 

structure.  I'm familiar with the Monaco case.  There 18 

was already two existing structures, and it was to go 19 

forward with the third.  So I don't think those cases 20 

apply here. 21 

  CHAIRPERSON GRIFFIS:  Mr. Hood. 22 

  COMMISSIONER HOOD:  Yes, Mr. Chairman. 23 

  Mr. Peterson, your testimony was that DCRA 24 

-- they shouldn't just listen to DCRA and take them 25 
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for face value.  At what point or what other 1 

mechanism, what else should they have done? 2 

  MR. PETERSON:  Well, I think they should 3 

have waited until the time for appeal by the neighbors 4 

had passed.  See, the thing here is that the neighbors 5 

did appeal within the time frame allowed by the law.  6 

So my issue is who are you going to punish.  Are you 7 

going to punish the builder or are you going to punish 8 

the neighborhood or is the third possibility that all 9 

of the city bears the burden for the fact that DCRA 10 

made a mess of this. 11 

  My view is the fair thing is for the whole 12 

city to bear the burden for the mess and not either 13 

the developer or the neighbors. 14 

  COMMISSIONER HOOD:  Okay.  So after the 15 

seven approvals which have been testified here today, 16 

which I question maybe two of them -- 17 

  MR. PETERSON:  Right. 18 

  COMMISSIONER HOOD:  -- so you're saying 19 

early on approval for stage number one once the 20 

appeal, I guess, from the neighbors was submitted. 21 

  MR. PETERSON:  Right. 22 

  COMMISSIONER HOOD:  And at that point 23 

you're saying that's when it should have ceased. 24 

  MR. PETERSON:  That's right.  They were 25 
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put on notice that it isn't -- I mean, I'm not getting 1 

into whether the developer acted properly or not.  My 2 

assumption is that they did act properly, but you have 3 

to look at the other thing.  The neighbors did act 4 

properly and within the statute and within the law of 5 

timely filing and appeal. 6 

  So the process and working, I don't see -- 7 

the process is working as it should in that people are 8 

appealing the process, and so I don't see how you can 9 

use the fact that there's a process going on here, and 10 

then you can bootstrap that and use that as either 11 

uniqueness or use that as practical difficulty or 12 

hardship, and that's what they're trying to do. 13 

  They're saying, "Oh, my God, there's this 14 

process where people can appeal and challenge and 15 

we're caught in between that, and therefore, we should 16 

be allowed to go ahead." 17 

  I'm saying, no, the process is working.  18 

That's not a hardship or practical difficulty or a 19 

uniqueness to the property. 20 

  COMMISSIONER HOOD:  Okay.  Thank you. 21 

  MR. PETERSON:  You're welcome. 22 

  VICE CHAIRPERSON MILLER:  What do you mean 23 

the city should bear the burden? 24 

  MR. PETERSON:  Well, if the city did 25 
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something wrong here, and I don't know that they did, 1 

and the variance isn't granted, the property owner has 2 

a right to go after the city for damages, I assume, 3 

and that's why I mean as a resident of the city and as 4 

a taxpayer I don't like to see the city pay out in 5 

damages, but when I'm looking at who should suffer 6 

here, should it be the neighborhood or the developer 7 

or the city as a whole, I mean the taxpayers would end 8 

up paying some type of damages. 9 

  CHAIRPERSON GRIFFIS:  Just to follow up on 10 

a couple issues that you brought up, you indicated in 11 

your statement to questions that if this was three 12 

separate owners on legal nonconforming lots, you would 13 

probably be here supporting the variance to construct 14 

a similar project in scale, scope, and massing; is 15 

that correct? 16 

  MR. PETERSON:  I would say yes, because 17 

they're within the footprint, 60 percent allowable.  18 

they're within what I would call what would ordinarily 19 

be allowed as the density envelope.  So yes, most 20 

likely that's true. 21 

  CHAIRPERSON GRIFFIS:  And so what you 22 

started off saying was lot, based on the definition 23 

199 of the zoning regulations, it goes towards 24 

ownership. 25 
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  MR. PETERSON:  That's right. 1 

  CHAIRPERSON GRIFFIS:  Ownership, but 2 

reading the definition of lot, the land bounded by 3 

definite lines that when occupied or to be occupied by 4 

a building or structure and accessory buildings 5 

includes the open spaces required under this title.  A 6 

lot may or may not be the land so recorded on the 7 

records of survey of the District of Columbia. 8 

  What does ownership play into the 9 

definition of lot? 10 

  MR. PETERSON:  Well, only to the extent 11 

that someone has to own a lot. 12 

  CHAIRPERSON GRIFFIS:  Okay. 13 

  MR. PETERSON:  I mean, whether it's the 14 

city or I mean, but someone owns that.  So it's 15 

implicit someone has to own it.  Otherwise, no one 16 

would be wanting to develop it. 17 

  CHAIRPERSON GRIFFIS:  Okay.  Understood.  18 

I think it does have implications as you read Section 19 

401 also in terms of existing, perhaps nonconforming 20 

and the ownership and the dates of ownership. 21 

  Okay.  I don't have anything else.  Does 22 

the Board have anything else? 23 

  What I would like to do is get through the 24 

testimony of a single panel.  We'll have Board 25 
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questions of each of you when you're done, and then 1 

we're going to have cross examination of the entire 2 

panel itself. 3 

  So if I could have you just introduce 4 

yourself. 5 

  MS. ECK:  My name is Barbara Eck, and I 6 

live at 539 11th Street, S.E.   7 

  I've lived in Southeast Washington for 8 

more than 30 years, and time and time again I've 9 

joined with my neighbors and citizens across the city 10 

to improve the quality of life by lobbying for 11 

effective laws and monitoring the enforcement of these 12 

laws, and in many instances, city agencies have failed 13 

us or have caused problems in the neighborhood, but we 14 

do have that ability to ban together. 15 

  I'm not going to repeat what Gary has 16 

already gone over because he said so much of what I 17 

have written in relation to when the owner should have 18 

been advised and when neighbors have come forward. 19 

  I would like to mention, however, that one 20 

of the reasons I came down here as just a neighbor in 21 

person who has been involved is the developer went on 22 

to neighbor property and dug up other people's 23 

property and put in pipes and even put some footings 24 

on somebody's property, and I just cannot imagine how 25 
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anybody can come to my ANC and say that this person 1 

has been just so cooperative and so wonderful. 2 

  I mean if it was my property, I'd have 3 

somebody with a backhoe out there digging up the pipe 4 

and dumping it in the moat that they have on D Street, 5 

and so I will submit the rest of what I have. 6 

  Thank you. 7 

  CHAIRPERSON GRIFFIS:  Thank you very  8 

much. 9 

  Questions from the Board? 10 

  (No response.) 11 

  CHAIRPERSON GRIFFIS:  Good, and you are 12 

submitting your written testimony? 13 

  MS. ECK:  Yes. 14 

  CHAIRPERSON GRIFFIS:  Okay, and do you 15 

have -- how many?  Do you have plenty -- 16 

  MS. ECK:  Ten copies. 17 

  CHAIRPERSON GRIFFIS:  -- of copies for the 18 

applicant and all? 19 

  MS. ECK:  Yes. 20 

  CHAIRPERSON GRIFFIS:  Perfect.  Okay.  21 

Thank you. 22 

  MS. O'QUINN:  Good afternoon, Mr. Chairman 23 

and members of the Board.   24 

  My name is Mary Beth O'Quinn, and I am 25 
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here to testify in this case.  I am a resident of the 1 

200 block of C Street, S.E.  By training I'm an 2 

architect and urban planner, and I currently work as a 3 

certified planner for development review in Montgomery 4 

County with the Maryland National Capital Park and 5 

Planning. 6 

  I have two very specific areas of concern 7 

about this development that are directly connected to 8 

the health, safety, and welfare of the public.  These 9 

are storm water management, including grading, erosion 10 

and sediment control, and pedestrian and vehicular 11 

safety. 12 

  To my knowledge, no storm water management 13 

plan was reviewed by the water authority.  This did 14 

not -- no water flow analysis or sewer connection plan 15 

was submitted and no erosion or sediment control plan 16 

was approved either. 17 

  CHAIRPERSON GRIFFIS:  Let me just 18 

interrupt you briefly.  I'll let you continue with 19 

this, of course.  I need to advise you of the fact 20 

that this would be outside of our jurisdiction. 21 

  MS. O'QUINN:  I understand that.  I'm 22 

speaking as a resident of this block, as a person. 23 

  CHAIRPERSON GRIFFIS:  Right, but I don't 24 

want you to be falsely hopeful -- 25 
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  MS. O'QUINN:   Okay.  I understand. 1 

  CHAIRPERSON GRIFFIS:  -- that we have 2 

something to do with anything that you're bringing up. 3 

  MS. O'QUINN:  I only simply want to 4 

explain the origin of my concerns and how my 5 

background -- the two issues that seem important to 6 

me, which are not the whole political realm because 7 

I'm not interested in that.  I simply look at the 8 

physical manifestations of this development. 9 

  CHAIRPERSON GRIFFIS:  Okay. 10 

  MS. O'QUINN:  Okay?  From my field 11 

observation it appears that the proposed design 12 

directs the storm water flow across the rear parking 13 

area to this easement parcel that adjoins the property 14 

on the western boundary.  This easement has been 15 

regraded, of course, without permission during the 16 

construction and creating a new effective lowest 17 

elevation point that is directly behind 320 Second 18 

Street, S.E. 19 

  The proposed finish grades of the parking 20 

area appear that when completed will be two feet above 21 

the previous existing grade on the Pepco site.  This 22 

would have storm water manifestations and implications 23 

in the long term.  I'm not quite sure exactly what. 24 

  However, my main concern is the lack of 25 
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information, the lack of details, the lack of approval 1 

authority by the water company, and for the management 2 

of water flow conveyed across this site, it's 3 

relevant, I think that no grading is shown on any of 4 

the plans for the easement even though this area was 5 

acutely disturbed during the construction. 6 

  It appears on the face of it that 7 

disturbance of this land was considered essential by 8 

the developer in order to accommodate storm water flow 9 

from these houses that are built right to the lot line 10 

with no side yard adjoining the easement area.  Hence, 11 

the necessary hydrostatic pipe placed underground 12 

within the easement to absorb this runoff. 13 

  To the detriment of the public no 14 

information has been provided about the installed pipe 15 

or its operable connections to the public water system 16 

as per the water authority's comments.  No 17 

professional civil engineer drawings have been 18 

included in many packets to demonstrate the in-flow, 19 

input and out-flow of storm water via surface or 20 

underground pipe conveyance, or more importantly, the 21 

prevention of subsidence and erosion to the public 22 

rights of way that adjoin this site, that is, the 23 

alley and the public sidewalk along the street 24 

frontage of D Street. 25 
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  CHAIRPERSON GRIFFIS:  Very well.  If you 1 

could just summarize. 2 

  MS. O'QUINN:  Okay.  My other summary 3 

concerns pedestrian and vehicular safety.  In this 4 

regards, the effective design of the moat along the 5 

frontage of the property. 6 

  CHAIRPERSON GRIFFIS:  What is this moat? 7 

  MS. O'QUINN:  The moat is a depressed well 8 

that allows sunlight and windows on the front facade 9 

at the basement level. 10 

  CHAIRPERSON GRIFFIS:  A window well? 11 

  MS. O'QUINN:  A window well that is seven 12 

feet deep. 13 

  CHAIRPERSON GRIFFIS:  And that affects the 14 

pedestrian safety? 15 

  MS. O'QUINN:  Actually it does. 16 

  CHAIRPERSON GRIFFIS:  Okay. 17 

  MS. O'QUINN:  Because this window well, 18 

which is defined by retaining walls will surround the 19 

whole well and adjoin, first of all, the public alley 20 

which is to the east.  I have very many questions 21 

about the reinforcement and the construction standards 22 

of that area, which -- 23 

  CHAIRPERSON GRIFFIS:  Let me just, first 24 

of all, ask you if you have this in a written form to 25 
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submit. 1 

  MS. O'QUINN:  Yes, I do. 2 

  CHAIRPERSON GRIFFIS:  Okay.  We're going 3 

to take that into the record. 4 

  Secondly, some interesting points that you 5 

bring up, but again, I would say that this is the 6 

wrong body to be speaking of those. 7 

  MS. O'QUINN:  I understand.  I only bring 8 

it up because I think these affect the public in 9 

general with conditions that are unsafe. 10 

  CHAIRPERSON GRIFFIS:  But to be absolutely 11 

clear, there are agencies then that have the 12 

jurisdiction in order to insure the public safety from 13 

the structural engineering to the storm water 14 

management to anything of that nature, and I think 15 

that would be the appropriate place actually perhaps 16 

to copy your testimony here. 17 

  MS. O'QUINN:  Right.  Well, as the water 18 

authority indicated in the attachment to the Office of 19 

Planning report, they have not received any of this 20 

information for which to review it.  There was not a 21 

pre-design meeting for water conveyance on the site, 22 

which is, you know, I believe a detriment to this 23 

application. 24 

  And as far as the road standards and the 25 
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construction standards of this window well, highly 1 

unusual situation in Capitol Hill.  There are window 2 

wells in Capitol Hill, but typically they're set back 3 

from the street or they're handled in a much safer 4 

way.  This isn't a typical condition. 5 

  CHAIRPERSON GRIFFIS:  Okay.  Understood.  6 

Thank you very much. 7 

  MS. O'QUINN:  That I feel impacts 8 

pedestrian and vehicular safety. 9 

  CHAIRPERSON GRIFFIS:  Indeed.  Any other 10 

questions from the Board? 11 

  (No response.) 12 

  CHAIRPERSON GRIFFIS:  Thank you very much. 13 

  Yes, sir. 14 

  MR. OBA:   I'm Roger Oba.  I live at 221 C 15 

Street, S.E.  I will in retrospect yield my time back 16 

to her, half of it. 17 

  But I will say that -- 18 

  CHAIRPERSON GRIFFIS:  That's not something 19 

that's allowed.  You can use three minutes, one minute 20 

or however you want to divide it. 21 

  MR. OBA:  I have a litany here of 22 

complaints about the safety issues that have occurred 23 

during construction, and I feel that during the ANC-6B 24 

meeting, I was under the impression that they were to 25 
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find -- making a finding of safety, the fact that this 1 

project would not be detrimental to public safety, and 2 

I do find I must disagree that they made no finding of 3 

public safety, and in fact, there is no positive 4 

finding for public safety by accredited individuals in 5 

the district of three grounds. 6 

  One is I didn't find that there's civil 7 

engineering showing that the wall lining along the 8 

alleyway is sufficient to bear live loads due to the 9 

alley, due to the heavy trucks that would go up and 10 

down the alleyway. 11 

  And I would furthermore say that Mr. 12 

Maiden has undermined his own reputation in terms of 13 

what is sufficient for construction along the public 14 

alleyway in that he failed to file shoring plans. 15 

  Second and also part of that is that this 16 

so-called moat goes right up to the alleyway where 17 

many people -- there are 94 rental units that border 18 

the interior of this lot, many of whom people rent U-19 

hauls and drive into that alleyway, and they're 20 

unaccustomed to making sharp turns into that alleyway, 21 

which would mean that they would drive into that 22 

depressed area. 23 

  I have concerns about the storm water 24 

which they have not filed yet. 25 
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  I'd also say the fact that they filed an 1 

ESA Phase 1 assessment of their property means only 2 

that they can convey the land as per federal 3 

regulations.  It has nothing to do with the fact that 4 

the land is safe for excavation or construction, and 5 

soil testing is required as per the DOH memo and 6 

Attachment 9 of the Office of Planning.   7 

  So that's why that's in there, is that due 8 

diligence requires testing of the soil after it has 9 

been disturbed in terms of for construction purposes 10 

and occupancy, and that soil testing has not been 11 

done, and so there has been no positive finding for 12 

safety for the soil in the site. 13 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 14 

very much. 15 

  Again, I would just stress the fact of how 16 

much authority we have for numerous ones of those 17 

issues.  Of course, the variance test under 3103.2 18 

does speak to the public good.  I don't think anyone 19 

would refute the fact that public safety is part of 20 

the public good. 21 

  However, my understanding of the variance 22 

and what we have in our authority and jurisdiction, it 23 

must arise out of zoning issues, and so we will 24 

certainly take into account your testimony and some of 25 
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the other issues, and it may well be appropriate that 1 

others have listened on all of this broadcasting that 2 

we're doing of other agencies and authorities that may 3 

well be able to respond to that. 4 

  With that, are there any questions from 5 

the Board at this time?  Are there any questions of 6 

the panel?  Yes. 7 

  VICE CHAIRPERSON MILLER:  I just want to 8 

follow up with Mr. Peterson if I could. 9 

  I had an opportunity to pull your letter 10 

as chair of Capitol Hill Restoration Society Zoning 11 

Committee, and since you're here I just want to ask 12 

you about one of your statements, and that being that 13 

granting the variance would unduly increase the 14 

density in the area. 15 

  MR. PETERSON:  Yes. 16 

  VICE CHAIRPERSON MILLER:  Also, how many 17 

people more are we talking about? 18 

  MR. PETERSON:  We're talking about two 19 

more, potentially two more units.  We're going from -- 20 

as a matter of right, I think they could have four 21 

units there, and we're looking at a potential for six. 22 

  VICE CHAIRPERSON MILLER:  Six units? 23 

  MR. PETERSON:  Yes. 24 

  VICE CHAIRPERSON MILLER:  And so how many 25 
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people does that -- 1 

  MR. PETERSON:  And our four, as you know, 2 

would allow you to have two units per dwelling, and 3 

they're putting up three dwellings.  So potentially as 4 

a matter of right, they would have six units.  If they 5 

were two lots, they could only have four. 6 

  VICE CHAIRPERSON MILLER:  I just really 7 

want to get like a number of what is -- 8 

  MR. PETERSON:  So I'm saying they're 9 

increasing.  they're increasing by two. 10 

  VICE CHAIRPERSON MILLER:  By two what?  11 

Units? 12 

  MR. PETERSON:  Units, dwelling units. 13 

  VICE CHAIRPERSON MILLER:  And that's 14 

unduly -- I think that the R-4 zone is clear.  You 15 

only want two units per every 1,800 square feet. 16 

  MR. PETERSON:  Okay, and I'm not sure how 17 

you ended up on this, but I think you said at one 18 

point that you said if these lots were owned by 19 

different owners, the three lots, then you would not 20 

oppose the variance. 21 

  MR. PETERSON:  Right.  I can give you 22 

examples in the past where we have had substandard lot 23 

-- a single substandard lot on Capitol Hill and the 24 

owner has wanted to develop them, and we've come in 25 
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and supported their request for variance because 1 

otherwise they couldn't use their property at all, and 2 

that would be an unconstitutional taking, in my 3 

opinion. 4 

  VICE CHAIRPERSON MILLER:  Thank you. 5 

  CHAIRPERSON GRIFFIS:  Any other follow-up? 6 

  (No response.) 7 

  CHAIRPERSON GRIFFIS:  Very well.  Cross 8 

from the applicant?  Any cross examination questions? 9 

  MR. AGUGLIA:  Very briefly, sir. 10 

  CHAIRPERSON GRIFFIS:  Okay.  Why don't you 11 

pull up an additional chair and just grab a mic on the 12 

table? 13 

  MR. AGUGLIA:  In further support of the 14 

Chairman's statement that witnesses two, three, and 15 

four, respectfully, giving them due respect, that 16 

their questions, their responses are not before the 17 

jurisdiction of the Board, for example, the Board has 18 

ruled that an encroachment is not an issue before the 19 

Board.  It's a private civil matter between paries. 20 

  CHAIRPERSON GRIFFIS:  Do you have cross 21 

examination questions? 22 

  MR. AGUGLIA:  Yes.  I have a question for 23 

Mr. Peterson. 24 

  Mr. Peterson, were you aware that Capitol 25 
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Hill Restoration Society, in fact, recommended changes 1 

to the developer and the design of the building to 2 

meet the historic criteria of the area? 3 

  MR. PETERSON:  yes, in the HPRB hearings, 4 

the Historic Preservation -- pardon me -- the Historic 5 

Preservation Review Board hearings, the Capitol Hill 6 

Restoration Society representative did have input, 7 

yes. 8 

  MR. AGUGLIA:  All right, and did the 9 

developer, in fact, follow that input? 10 

  MR. PETERSON:  That I don't know.  I do 11 

know that their plans were approved by HPRB, however. 12 

  MR. AGUGLIA:  But you don't know if the 13 

developer followed the CHRS recommendations as to 14 

design? 15 

  MR. PETERSON:  No, and I don't think that 16 

they would have to to get HPRB approval, but clearly 17 

some consensus was reached. 18 

  MR. AGUGLIA:  All right.  Let me ask you 19 

this.  Did CHRS agree with the historic preservation 20 

recommendation and decision as to the design? 21 

  MR. PETERSON:  I believe we did. 22 

  MR. AGUGLIA:  You did? 23 

  MR. PETERSON:  Yes. 24 

  MR. AGUGLIA:  All right.  Now, were you 25 
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aware at that meeting in February of 2002 with the 1 

HPRB that issues were drawn as to the narrowness of 2 

the lot? 3 

  MR. PETERSON:  It was recorded to be by 4 

our representative at that meeting. 5 

  MR. AGUGLIA:  All right.  Do you think 6 

that the developer, having done what the HPRB wanted 7 

in terms of design and having gotten no feedback from 8 

CHRS that there was another issue involving the 9 

practical difficulties or a variance would have relied 10 

on that as a step going forward that this was, in 11 

fact, approved from your group? 12 

  MR. PETERSON:  No, because HPRB only, just 13 

as the Chairman has pointed out, the BZA only handles 14 

certain things.  The HPRB only handles certain things. 15 

  MR. AGUGLIA:  But that's not my concern or 16 

my question. 17 

  MR. PETERSON:  Okay, and I was satisfied 18 

at the question that was asked by the member of the 19 

HPRB, Ms. Weinstein, that questioning the need for 20 

zoning, and it was my understanding that not Emily 21 

Paulis but the developer himself assured the panel 22 

that the DCRA had said it was okay. 23 

  MR. AGUGLIA:  But wouldn't a reasonable 24 

person believe that if CHRS had approved the design 25 
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plans that, in fact, it was approving the project? 1 

  MR. PETERSON:  Absolutely not. 2 

  MR. AGUGLIA:  Absolutely not.  In the 3 

society's letter to the Board on this case, is it 4 

correct that it was the society's opinion that the 5 

practical variance could only relate to the property 6 

itself and could not relate to the zoning approvals as 7 

we've suggested today? 8 

  MR. PETERSON:  No, I think it could relate 9 

to the zoning approvals, but it would be my position 10 

that that's not present here. 11 

  MR. AGUGLIA:  Here's my question.  I'm 12 

going to show you a copy of the letter. 13 

  MR. PETERSON:  I have a copy right here in 14 

front of me.  So go ahead. 15 

  MR. AGUGLIA:  All right.  Was not the 16 

letter premised on the fact that the practical 17 

difficulties has to apply only to the property per se 18 

and not outside the property?  19 

  MR. PETERSON:  Ah, yes, you're right.  I'm 20 

sorry. 21 

  MR. AGUGLIA:  Okay.  All right.  Thank 22 

you. 23 

  Now, did you testify previously that the 24 

cases that I sent you -- I sent you the cases to 25 
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review on practical difficulties based upon zoning 1 

history. 2 

  MR. PETERSON:  Right.  The one I'm 3 

personally familiar with is the Monaco case, which 4 

involves Capitol Hill. 5 

  MR. AGUGLIA:  Okay, and was it your 6 

testimony that those cases involved improved buildings 7 

and not vacant land? 8 

  MR. PETERSON:  I believe.  I believe my 9 

testimony was, or if it wasn't, it should have been, 10 

that the Monaco case, the case I'm familiar with on 11 

Capitol Hill, did involve improved buildings, yes. 12 

  MR. AGUGLIA:  All right.  Now, are you 13 

aware that the DeEscarate -- this is almost as bad as 14 

my name -- 15 

  (Laughter.) 16 

  MR. AGUGLIA:  -- case involved vacant 17 

land? 18 

  MR. PETERSON:  I believe it did. 19 

  MR. AGUGLIA:  All right.  So then -- 20 

  MR. PETERSON:  My testimony should be that 21 

the Monaco case, which is a Capitol Hill case, 22 

involves -- did involve improved property, and in that 23 

case I could see where it would make -- that it would 24 

meet the uniqueness test, which is one prong of the 25 
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three prongs that it must meet, yes. 1 

  MR. AGUGLIA:  But you are correcting your 2 

testimony that the other case, in fact, involves 3 

vacant land? 4 

  MR. PETERSON:  If that's what I testified, 5 

I misspoke, yes. 6 

  MR. AGUGLIA:  All right.  Thank you. 7 

  CHAIRPERSON GRIFFIS:  Mr. Nettler? 8 

  MR. NETTLER:  I was interested in your 9 

response to Commissioner Hood's question regarding the 10 

time frame in which the applicant could or could not 11 

rely, let's say, on the District officials here. 12 

  Do I understand what you're saying is that 13 

anybody is presumed to have constructive knowledge of 14 

the zoning regulations and until such time as they are 15 

issued a building permit and the time has expired for 16 

the community or somebody to appeal it that that 17 

reliance shouldn't kick in?  Is that what your 18 

position is? 19 

  MR. PETERSON:  That's right.  It's the 20 

same thing that if in civil court you get a judgment. 21 

 You don't go ahead until time for appeal has expired, 22 

and then you know for a fact, or if you go ahead 23 

you're taking a risk that someone will appeal. 24 

  MR. NETTLER:  Okay. 25 
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  MR. PETERSON:  Right. 1 

  MR. NETTLER:  And then just one last 2 

question.  On the DeEscarate decision that was sent to 3 

you by Mr. Aguglia, isn't it true that in that case 4 

the zoning official's action had actually been 5 

approval of construction for the lots.  The houses had 6 

been built on the lot.  It left over a vacant lot, and 7 

then a purchaser in good faith, relying on what the 8 

zoning administrator had already proved in the houses 9 

that had been built under that then came in and 10 

purchased it, trying to get a building permit relying 11 

on that old Zoning Administrator decision, and it was 12 

at that point that they said this purchaser in good 13 

faith could rely upon what the Zoning Administrator 14 

had already approved because they created a 15 

nonconforming lot as a result of that new 16 

construction.  Isn't that what happened? 17 

  MR. PETERSON:  Yes. 18 

  MR. NETTLER:  Okay.  Thank you. 19 

  CHAIRPERSON GRIFFIS:  I'm impressed. 20 

  MR. NETTLER:  I hope you appreciated my 21 

brevity. 22 

  CHAIRPERSON GRIFFIS:  Indeed.  Very well. 23 

 Does the ANC have any cross examination? 24 

  MR. SHELDON:  Just a few questions.  Mr. 25 
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Peterson, I wanted to ask you a follow-up to 1 

Commissioner Miller's. 2 

  CHAIRPERSON GRIFFIS:  Take your time and 3 

get to a mic. 4 

  MR. SHELDON:  Thank you. 5 

  I just wanted to follow up on a couple of 6 

questions.  In terms of the density question that you 7 

opined at, this is a fairly unique street; isn't that 8 

right?  Meaning that on the street if this variance is 9 

approved, there's only going to be three buildings 10 

that contain residences; isn't that correct? 11 

  MR. PETERSON:  Well, there's two parts to 12 

your question.  One, it is not a unique street. 13 

  MR. SHELDON:  Well, let me ask -- 14 

  MR. PETERSON:  Well, wait.  Let me answer 15 

the second part.  The second part is, yes, these would 16 

be the only structures facing that street that have 17 

residences in them. 18 

  MR. SHELDON:  And there's no houses across 19 

the street.  There's a park, Folger Park? 20 

  MR. PETERSON:  That is correct. 21 

  MR. SHELDON:  And across from that there's 22 

another park. 23 

  MR. PETERSON:  Providence. 24 

  MR. SHELDON:  Providence Park. 25 
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  MR. PETERSON:  What they call Providence 1 

Park, yes. 2 

  MR. SHELDON:  And it's a much larger park; 3 

isn't that correct? 4 

  MR. PETERSON:  That's right. 5 

  MR. SHELDON:  And on the streets adjacent 6 

to this, there's one street very near here within the 7 

block, block and a half which has 56 houses on one 8 

block; isn't that correct? 9 

  MR. PETERSON:  I haven't counted them, but 10 

I will accept your number. 11 

  MR. SHELDON:  So we're talking about 12 

putting on one street six houses or six residences, in 13 

essence, on this one street, but it's your testimony 14 

that the increase of two would be an adverse effect? 15 

  MR. PETERSON:  Yes, and that's why we have 16 

the zoning that we have.  The zoning has dictated the 17 

density we should have in this neighborhood. 18 

  MR. SHELDON:  Okay.  Despite the fact -- 19 

  MR. PETERSON:  And I assume the zoning 20 

category was based on sound public policy. 21 

  MR. SHELDON:  And despite the fact that 22 

there's no residences across the street.  You're 23 

strictly reading this as far as what the zoning 24 

requirements are.  You're not really basing it based 25 
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upon the good of the public as far as the street is 1 

concerned. 2 

  MR. PETERSON:  Oh, well, I'm basing it on 3 

the good of the public in that increased density does 4 

have an impact on the neighborhood, and keeping the 5 

density at the lowest number possible within the 6 

zoning category is in direct support of public policy 7 

in the zoning regulations. 8 

  MR. SHELDON:  Okay.  As far as the 9 

objections that were made, the real objection here is 10 

that there's two additional residences that are 11 

located.  It's not a question of the buildings 12 

themselves; isn't that correct? 13 

  I mean if two buildings were exactly as 14 

they are today, there would be no objection; is that 15 

correct? 16 

  MR. PETERSON:  I believe on record Lot 4, 17 

which is the lot of record, that you could subdivide 18 

that as a matter of right into two lots, and you could 19 

build two structures on those two lots that would be 20 

of the same bulk and density as it currently built 21 

there, and you would have a total of four residences, 22 

and that has been done elsewhere on Capitol Hill. 23 

  I call to the BZA's attention in the 24 

letter an example of the unit block of Seventh Street, 25 
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N.E., where two 24 foot houses were built on a former 1 

Safeway grocery store lot, and they were facing 2 

buildings that range from 12 feet to 18 feet in size. 3 

  MR. SHELDON:  So the answer is yes? 4 

  MR. PETERSON:  Yes, it is. 5 

  MR. SHELDON:  That's the answer. 6 

  MR. PETERSON:  Yeah.  So I think -- 7 

  MR. SHELDON:  In essence that's yes. 8 

  CHAIRPERSON GRIFFIS:  Any questions, 9 

further questions? 10 

  MR. SHELDON:  Got it.  Thank you. 11 

  CHAIRPERSON GRIFFIS:  Thank you all very 12 

much.  I appreciate you being down here this 13 

afternoon. 14 

  Why don't we get the next panel up?  Is 15 

that it?  The rest are witnesses?  Indeed. 16 

  Is anyone else here to give testimony then 17 

as persons either in support or opposition that may 18 

not have understood when I called it previously? 19 

  (No response.) 20 

  CHAIRPERSON GRIFFIS:  Okay.  Then let's 21 

proceed.  Let's just take five minutes then to let you 22 

get set up, and we're going to proceed with the party 23 

in opposition case. 24 

  (Whereupon, the foregoing matter went off 25 
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the record at 5:08 p.m. and went back on 1 

the record at 5:20 p.m.) 2 

  CHAIRPERSON GRIFFIS:  Okay.  Let's 3 

reconvene.   4 

  Are you all set? 5 

  MS. RUSTAD:  Yes.  Thank you. 6 

  Again, for the record, my name is Jeannine 7 

Rustad from Robbins, Kaplan, Miller & Ciresi, 8 

representing the party in opposition, who I will 9 

conveniently refer to as "the neighbors." 10 

  Also with me this afternoon, as you've 11 

heard from, is Richard Nettler. 12 

  As a very, very brief opening, we have 13 

submitted in our pleadings why this is not matter of 14 

right.  So I will not belabor that point again, but I 15 

would like to dovetail with what Mr. Peterson from the 16 

Capitol Hill Restoration Society pointed out, that the 17 

cases relied upon by the appellant for the hardship 18 

and uniqueness -- and again, their hardship and their 19 

uniqueness is the same thing, their reliance on the 20 

District of Columbia -- but the cases relied upon for 21 

that are clearly distinguishable, and the DeEscarate -22 

- let's see how bad I can slaughter that -- is 23 

significantly distinguishable on its face. 24 

  In that case, there was an original lot 25 
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that was susceptible to be subdivided into three 1 

conforming.  They subdivided it so that only one was 2 

nonconforming and then later added more land to that 3 

nonconforming lot.  Two of the lots were built upon 4 

and sold, and the third one had received a building 5 

permit in addition to two subdivision permits, and 6 

then was sold to a third party who then tried to 7 

construct a home and was denied the permit. 8 

  So there the facts were again clearly 9 

distinguishable as here you have three lots still 10 

owned by the same person.  The stop work order was 11 

within two and a half weeks of the issuance of the 12 

building permit which approved the construction. 13 

  So the applicant has not shown that there 14 

is any uniqueness of the property, any undue hardship, 15 

but rather it was merely a preference to build three 16 

rather than two, which does not satisfy the variance 17 

test. 18 

  With that I will go directly to our first 19 

witness, who is Mary Ann Snow. 20 

  MS. SNOW:  Mr. Chairman, members of the 21 

Board, my name is Mary Ann Snow.  I live at 320 Second 22 

Street, S.E., in the District of Columbia. 23 

  I am the wife of nearly 20 years of my 24 

husband James Marsh, and I am the mother of two 25 
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children, Semantha and Benjamin Marsh, who are 1 

teenagers.  That's my personal life. 2 

  In my professional life, I happen to be an 3 

Assistant United States Attorney in the Fraud and 4 

Public Corruption Section of the United States 5 

Attorney's Office.  That is simply an aside.  It's 6 

what I do in my profession. 7 

  In my personal life, I have lived at 320 8 

Second Street for seven years.  Prior to that we moved 9 

out of the District for a short time to pursue my 10 

husband's educational pursuits, but we left here in 11 

1987 when my son was 11 months old, but prior to that 12 

 had lived here since 1980.  I came to attend law 13 

school, and I stayed for seven years.  So I've lived 14 

on Capitol Hill for quite a long time. 15 

  I am here to testify in opposition to the 16 

application of Folger Park North for a variance of the 17 

lot size and area requirements of the zoning 18 

regulations.  I have a photograph of our neighborhood 19 

as we share it.  Five of us share a right-of-way 20 

behind our properties, and I would, if I may, Mr. 21 

Chair, pass up ten copies for the Board. 22 

  I thought it might perhaps help to put it 23 

in context in terms of where we live.  We're very 24 

close in to the Capitol.  We are two blocks away from 25 
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Capitol South Metro.  The White House is number 318.  1 

The blue house is 320.  The beautiful celery green 2 

house is 322.  The brown house is 324, and the white 3 

house on the corner is 326. 4 

  Across the street from the office is St. 5 

Peter's Catholic Church, and on the block are several 6 

large apartment buildings, and then on D Street is the 7 

Washington Sports Club and the Veterans -- I can never 8 

remember the name. 9 

  PARTICIPANT:  VFW. 10 

  MS. SNOW:  The VFW -- the  American 11 

Legion.  I'm corrected. 12 

  We, as I said, have enjoyed living here 13 

for many years, and I wanted to tell you a little bit 14 

more about our house.  It was built in 1860.  Many 15 

homes on the block are of that vintage, if not older. 16 

 We are 18 feet wide, most of us.  There are some 17 

others on the block, and I have photographs which I'll 18 

show you later, which are much larger.  So we do have 19 

some interspersed, narrow housing, and have some that 20 

are much larger. 21 

  We have a small back yard behind our 22 

house.  At the rear of the yard, there's a brick 23 

fence, approximately six feet high with a wooden gate, 24 

which provided access to an approximately four foot 25 
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wide grassy pathway that would take us out to D Street 1 

S.E. so that we intersect Second Street where we are, 2 

intersects with D Street, S.E., and we could go out 3 

the rear of our property to access D Street and use 4 

that little pathway. 5 

  I believe that I heard it referred to as 6 

an alley previously unless I misunderstood.  There is 7 

an alley.  There's a public alley that is adjacent to 8 

the Sports Club, and it runs the length of C Street on 9 

the one side through to D Street on the other. 10 

  The fences that are behind our property 11 

are quite old, and on the other side of the pathway, 12 

there was a small brick retaining wall which I'll call 13 

the Pepco retaining wall, and it sloped down a little 14 

bit towards D Street.  So it was about four feet high 15 

behind 318 Second Street, and then sloped down. 16 

  In fact, our children when it was a grassy 17 

area behind the Pepco building which fronted onto D 18 

Street, our children could climb up a little bit above 19 

the wall and play in that grassy area behind the Pepco 20 

building. 21 

  Now, as I said, the Pepco building was 22 

situated at the front of the lot facing D Street, 23 

S.E., and we understood from the neighborhood that it 24 

was used as a Pepco transformer station until 25 
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approximately perhaps eight years ago.  The address of 1 

that building was 210 D Street, S.E.  We knew that it 2 

was not in use.  It simply sat on that lot.  3 

Occasionally we would see people come and go, but not 4 

very often. 5 

  In or about 2002, a sign was erected in 6 

front of 210 D Street, S.E., announcing the coming of 7 

three luxury townhomes.  There was no mention of the 8 

size of these homes or the lot dimensions, and after 9 

that sign was posted, nothing happened for a very long 10 

time, and we wondered if the sale of the property had 11 

actually failed. 12 

  Our neighbor, Carl Lindburg, who lived at 13 

318 Second Street, S.E., but is no deceased, told us 14 

he had tried to buy that property for many years 15 

without success. 16 

  At some point we received a letter either 17 

through our mail slot or through posted mail or I 18 

don't remember exactly how, from Folger Park North, 19 

telling us to contact Verizon to insure that our phone 20 

service would not be disconnected because Verizon was 21 

not cooperating to put in underground lines or 22 

something of that nature.  We really paid little 23 

attention to it. 24 

  My neighbor, Carla Winters, at 318 Second 25 
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Street, S.E., wrote a letter in response which she 1 

shared with me and my husband, stating that it was the 2 

developer's job to negotiate with Verizon and to do 3 

whatever was necessary to insure that our phone 4 

service would not be interrupted. 5 

  That is the only letter we ever received 6 

from the applicant at the beginning of the site 7 

development. 8 

  On February 11th, 2003, my husband and I 9 

attended the ANC-6B meeting, and there it was Mr. 10 

Stoneburner who did a presentation of what he planned 11 

to build on a 210 D Street, S.E. site, and he was very 12 

gracious to give us a copy of the plans and told us 13 

that he knew of the existence of a deed that provided 14 

a right-of-way behind our property, and I'm speaking 15 

of 318 through 326. 16 

  On February 27th, 2003, my neighbor Louise 17 

Smith and I -- she lives at 322 Second Street, S.E., 18 

and we attended the Historic Preservation Review Board 19 

meeting at which the architectural renderings 20 

submitted by the applicant were addressed.  I recall 21 

that HPRB would not approve a mezzanine on the top of 22 

the building because it would make the buildings too 23 

tall.  I recall that an architect, HPRB -- I believe 24 

it was Amy Weinstein -- commented she did not 25 
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understand how the developers were able to get a 1 

variance, and I recall there being nothing directly 2 

responsive to her comment being stated by the 3 

applicant. 4 

  At that meeting Ms. Smith and I had 5 

occasion to speak with Nancy Metzger of Capitol Hill 6 

Restoration Society, who informed us that Mr. 7 

Stoneburner told CHRS they were building as a matter 8 

of right because there previously had been three town 9 

homes on the site. 10 

  In or about June of 2003 the 210 D Street, 11 

S.E. site was fenced in, and it fenced in the pathway 12 

behind our houses, as well as the public alley next to 13 

the health club.  A trailer was placed on the public 14 

alley and the fencing in of the pathway caused my 15 

husband in my presence to look again at the drawings 16 

that Mr. Stoneburner had given us, and then he 17 

measured the lot line, depth of our house and of our 18 

neighbors' homes and compared it with the measurements 19 

on the builders' plans, and I decided to try to locate 20 

the deed pertaining to the pathway behind our fences. 21 

  On June 30th, 2003, I obtained from the 22 

Register of Deeds a certified copy of the 1928 deed 23 

which provides a perpetual right of way over the area 24 

behind the houses of 318, 320, 322, 324, and 326 25 
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Second Street, S.E. 1 

  And based on the property description in 2 

that deed, it appeared to apply to either 324 or 326 3 

Second Street, S.E.  In addition to confirming the 4 

existence of the right of way behind our properties 5 

for the use of those five houses, the deed informed us 6 

that the property extended from front to rear 81.79 7 

feet, but the developers' plans indicated the distance 8 

from front to rear of 326 Second Street to be 75 and a 9 

half feet, which included the four foot right of way, 10 

and that was inaccurate. 11 

  So I called Maiden & Associates, and I 12 

spoke with Mr. Maiden.  He was the architectural firm 13 

indicated on the plans.  I spoke with Bill Maiden, 14 

told him their plans contain an inaccurate 15 

measurement, and he told me the plans were only 16 

preliminary. 17 

  Then we were on vacation some time between 18 

June 30th, 2003 and July 8th, 2003, and when we came 19 

back the Pepco transformer substation had been taken 20 

down. 21 

  We had talked about this previously, but 22 

wondered whether there had been any environmental 23 

studies done to determine whether the soil contained 24 

PCBs or other contaminants. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 219 

  In about the week of July 7th, 2003, 1 

without notice or permission, the pathway behind our 2 

fences was completely dug away and boards were 3 

attached to the outside of our gates. 4 

  In addition to the way in which the land 5 

was excavated, we were quite alarmed.  So I have 6 

copies of these as well. 7 

  The conduct of excavating the property 8 

behind our homes without notice and without permission 9 

alarmed us and spurred us to investigate what was 10 

going on at this site, and that's when I began 11 

researching the zoning regulations and building permit 12 

requirements, which by the way are on line.  They're 13 

very readily accessible.  I found them very user 14 

friendly, and it didn't take long to sort of become 15 

educated, even though some of them are somewhat 16 

confusing. 17 

  It seemed to me that there were very clear 18 

standards articulated for an R-4 district, and so then 19 

I began calling on  the ANC-6B and Capitol Hill 20 

Restoration Society, Department of Consumer and 21 

Regulatory Affairs and the Department of Health 22 

because, as I said, we were concerned about the 23 

excavation and the potential for PCB or other 24 

hazardous contamination and what was being done or had 25 
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been done about that. 1 

  So some time from the middle to the end of 2 

July or beginning of August 2003, I asked Stan, the 3 

site superintendent, to see their building permits.  4 

He showed me permits for foundations and plumbing, but 5 

he could not produce any building permits, told me all 6 

of the permits were on file downtown. 7 

  I began calling DCRA repeatedly to discuss 8 

the zoning and building permit issues.  I was told 9 

that in an R-4 district the lots must be a minimum of 10 

18 feet wide, 1,800 square feet in area.  Anything 11 

less would require a variance. 12 

  DCRA told me that no building permits had 13 

been issued for the property, and they could not find 14 

a permit to raze the building.  I was told to contact 15 

Juan Scott (phonetic), the building inspector, 16 

regarding the last of building permits and a permit to 17 

raze the building. 18 

  Near the end of July 2003, I went to DCRA, 19 

and I left a note for Juan Scott regarding what 20 

appeared to be the razing of the Pepco building 21 

without a permit since DCRA was unable to find one. 22 

  Some time thereafter a stop work was 23 

posted.  Mr. Scott later found the raze permit and 24 

withdrew the first stop work order. 25 
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  I saw Stan some time thereafter and he 1 

said to me something in the nature of, "I'm sick of 2 

you people," that he had half a mind to tear our 3 

fences down, and that they had already been delayed 4 

enough by how hard to ground was to dig out. 5 

  On August 4th, 2003, I called the Office 6 

of Zoning and spoke with Richard Nero.  I inquired 7 

about the procedure for building homes that did not 8 

meet the R-4 district zoning requirement. 9 

  To be clear, we had a copy of the plan.  10 

So by now we knew they were 16 feet wide and less than 11 

1,800 square feet in diameter, if I didn't already 12 

make that clear; that it was in conjunction with what 13 

happened to the property and our viewing of the plans 14 

and looking at the zoning regulations that these 15 

questions were raised in our minds. 16 

  When I spoke with Mr. Nero, I wanted to 17 

find out if we were missing something, frankly, that 18 

we didn't understand, and he told me the Zoning 19 

Administrator would examine the building permit 20 

applications to make sure they were in compliance with 21 

zoning regulations, that they would be rejected if the 22 

buildings were to be only 16 feet wide in an R-4 23 

district, and then they would be referred to the BZA 24 

for a variance. 25 
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  Mr. Nero checked their records, stated no 1 

applications for a variance were on file with respect 2 

to this address.  Further, if permits were to be 3 

issued, we would have to appeal the issuance under 4 

which they were proceeding with construction. 5 

  That same day I called DCRA Permit Branch 6 

and was told that the only type of applications on 7 

file for construction were for new foundation, family 8 

flat, and for plumbing, and there were no building 9 

permits on file. 10 

  I then spoke with Ms. Epps, who provided 11 

me with the application numbers for the foundation 12 

permits.  They're in the record.  So I won't repeat 13 

them here. 14 

  I also spoke with Mr. Lenny Douglas with 15 

the Permit Issuance Branch.  Mr. Douglas told me a 16 

building permit was not needed until the construction 17 

went above ground and that since the foundation was 18 

underground, no building permit was needed at that 19 

time. 20 

  I then called Frank Moody with the Permit 21 

Intake Branch who informed me there were no building 22 

permit applications on file. 23 

  CHAIRPERSON GRIFFIS:  Ms. Snow, let me 24 

interrupt you just briefly. 25 
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  MS. SNOW:  Yes. 1 

  CHAIRPERSON GRIFFIS:  Ms. Rustad, I 2 

understand the process that you're trying to lay out 3 

for a case presentation, but it seems like we're going 4 

into a heck of a lot of detail on what was done rather 5 

than getting to the opposition to the variance case. 6 

  MS. RUSTAD:  She's almost done with the 7 

history and it just shows the extent -- actually this 8 

part that she's in right now is very important because 9 

it shows the information that DCRA was providing the 10 

neighbors as opposed to what the applicant claims that 11 

they were informed by DCRA, and there are stark 12 

contrasts. 13 

  CHAIRPERSON GRIFFIS:  Is there a 14 

connection? 15 

  MS. RUSTAD:  It's whether their reliance 16 

was reasonable. 17 

  CHAIRPERSON GRIFFIS:  Whose reliance? 18 

  MS. RUSTAD:  The applicant's reliance was 19 

reasonable, their reliance on DCRA, whether that was 20 

reasonable because it has to have been reasonable in 21 

order for it to constitute under the case law a 22 

hardship. 23 

  CHAIRPERSON GRIFFIS:  But you're saying 24 

that DCRA should have had all the community involved 25 
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in the discussion in order to assess that they have 1 

all of the correct information? 2 

  MS. RUSTAD:  No, but based on what 3 

information that the community gave them, they got 4 

different answers, and again, it gets to the weight of 5 

the reasonableness.  We elicited on cross examination 6 

that full information about these properties was not 7 

provided to DCRA.  When the neighbors, in contrast, 8 

provided full information, there's a different answer. 9 

  CHAIRPERSON GRIFFIS:  The neighbors 10 

provide full information? 11 

  MS. RUSTAD:  Yes. 12 

  CHAIRPERSON GRIFFIS:  Such as? 13 

  MS. RUSTAD:  I don't want to testify to 14 

that. 15 

  MS. SNOW:  I'm happy to submit my -- 16 

  CHAIRPERSON GRIFFIS:  No, actually let me 17 

just ask you:  in terms of a permit processing or 18 

zoning review, what submissions are there from the 19 

neighbors? 20 

  MS. RUSTAD:  In inquiring as to what could 21 

be done with the property, which is what the applicant 22 

testified they did with meeting with Toya Bellow. 23 

  CHAIRPERSON GRIFFIS:  Right. 24 

  MS. RUSTAD:  Likewise the neighbors asked 25 
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DCRA what could be done, and Ms. Snow will testify 1 

that she was told that when they apply for a building 2 

permit that they were going to have to apply for a 3 

variance. 4 

  CHAIRPERSON GRIFFIS:  I still don't get 5 

the connection.  I mean I fully appreciate that 6 

neighbors would be communicated with, and I think 7 

there's an important aspect.  It's just that in a 8 

public hearing forum like this one, but in terms of 9 

establishing a fairly technical review of what would 10 

be matter of right or not or what kind of relief would 11 

be needed, first of all, there's no requirement for 12 

any sort of notification for that outside of the 13 

issuance of a permit.  So I don't see where the 14 

community plays into any sort of analysis or decisions 15 

or producing documents that would be a part of it. 16 

  MR. NETTLER:  Well, it I might add to what 17 

Ms. Rustad is referring to, you know, in a normal 18 

situation the community's involvement is, as you say, 19 

somewhat limited.  In this situation where the 20 

applicant is relying upon actions, supposed actions of 21 

DCRA to support its position that it provides a basis 22 

for somehow there being uniqueness or practical 23 

difficulty, I think it's important for the Board to 24 

understand what exactly was going on at the same time 25 
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in terms of what DCRA was or was not doing to 1 

determine whether the applicant's position is 2 

supportable and whether it provides a sufficient basis 3 

for either the uniqueness or the practical 4 

difficulties. 5 

  As the Capitol Hill Restoration Society, I 6 

think, aptly pointed out, in our view the issue is 7 

while this process is going on and DCRA is making 8 

decisions and having to make determinations, and 9 

there's an appeal process that is available because no 10 

final permit has been issued on a building permit, 11 

that there isn't any basis for saying either under 12 

case law or otherwise that you can rely on some 13 

piecemeal decisions being made along the way on 14 

different aspects of different components, but I think 15 

in terms of understanding what the complete picture is 16 

and what is actually happening with DCRA, I think we 17 

were permitted just as the applicant to put on a case 18 

in terms of what they showed was going on with DCRA.  19 

You should have a full picture of what's going on with 20 

DCRA from the other side. 21 

  CHAIRPERSON GRIFFIS:  Okay.  Let's get 22 

through.  I'm a little concerned that DCRA is a large 23 

agency and there's certainly an awful lot that they 24 

could have been doing, and there may well have been 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 227 

different people doing different things, and so I'm 1 

not sure. 2 

  MR. NETTLER:  And that's a very good 3 

reason why the courts generally say that you can't use 4 

reliance upon any particular officials at DCRA except 5 

under extraordinary circumstances, which are in court 6 

cases for a basis for saying that you're entitled to a 7 

variance because of just that fact.  There are 8 

different people who have different involvement in 9 

different components of different parts of cases, 10 

whether it's people who leave the office and come here 11 

or people who go to other sections of DCRA, and that's 12 

correct. 13 

  CHAIRPERSON GRIFFIS:  Okay.  Ms. Miller. 14 

  VICE CHAIRPERSON MILLER:  Just to get some 15 

focus here, I mean, is it your position that basically 16 

when you gave DCRA different documents that you're 17 

saying the applicant should have given to DCRA they 18 

came back with a different decision?  If that's the 19 

case, it would be helpful if you could identify, you  20 

know, what information you gave DCRA and when.  That's 21 

wrong?  Okay. 22 

  MS. SNOW:  No, I'm not saying we gave 23 

information to DCRA.  We tried to get information from 24 

DCRA. 25 
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  MR. NETTLER:  Well, I think as you'll 1 

ultimately here, we ultimately did supply -- 2 

  MS. SNOW:  Oh, well, ultimately, yes. 3 

  MR. NETTLER:  -- a significant amount of 4 

data to DCRA prior to and just after they issued the 5 

building permit and that led in our belief to the 6 

revocation of that building permit or the stop work 7 

order that was issued because of the documentation 8 

that we provided that is a large part of both the 9 

appeal that we had filed, a large part of our 10 

prehearing statement here. 11 

  MS. SNOW:  That's true.  I haven't gotten 12 

to that part yet. 13 

  CHAIRPERSON GRIFFIS:  Okay. 14 

  MS. SNOW:  But at this point, we haven't 15 

provided anything.  We're trying to understand what 16 

happened.   I mean, I guess as lay people in the area 17 

of zoning law, we were led to believe that if you were 18 

going to apply for a variance that you had to have a 19 

posting and a public hearing.  20 

  So here we were faced with a situation 21 

where we had none of that.  I mean, we did go to the 22 

ANC meeting.  We went to historic preservation review, 23 

but there was never any posting anywhere in our 24 

neighborhood that said there will be a hearing on the 25 
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application to build three substandard width and lot 1 

area homes. 2 

  So we were trying to figure out, well, how 3 

did it happen.  If they didn't have to apply for a 4 

variance, what -- you know, maybe there's something 5 

we're missing. 6 

  CHAIRPERSON GRIFFIS:  I understand.  Okay. 7 

  MS. SNOW:  So that's why we continued to 8 

go to DCRA to try to find out, and we kept getting the 9 

same answer that, well, you don't need to have that 10 

process until they apply for building permits because 11 

when they apply for the permits, then that's going to 12 

kick in, and that will kick in the notice requirements 13 

and they will have to apply for a variance and all of 14 

that.  So -- 15 

  CHAIRPERSON GRIFFIS:  Mr. Hood has a 16 

question. 17 

  COMMISSIONER HOOD:  I just have a 18 

question, Ms. Snow. 19 

  MS. SNOW:  Yes, sir. 20 

  COMMISSIONER HOOD:  I understand the 21 

proper notice may not have been there about a hearing 22 

for a variance, but there was testimony earlier that 23 

there was a sign acknowledging that there were, I 24 

guess, three homes that were proposed to be built.  25 
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Was that notice there?  And I'm not sure exactly the 1 

chronology of the time frame, but was that notice 2 

there around the time that you were speaking of? 3 

  MS. SNOW:  It was a real estate sign. 4 

  COMMISSIONER HOOD:  A real estate sign 5 

proposing it was going to be three homes? 6 

  MS. SNOW:  Three luxury townhomes, and I'm 7 

sure we at that time, you know, were looking at a lot 8 

with a building sitting on it.  We didn't measure it. 9 

 We didn't figure out how are they going to build 10 

three homes there.  We didn't even know what the 11 

dimensions were going to be. 12 

  CHAIRPERSON GRIFFIS:  Okay. 13 

  MS. SNOW:  I don't know if I'm responding 14 

to your question. 15 

  COMMISSIONER HOOD:  No.  Yeah, you 16 

responded.  I just wanted to know the time frame that 17 

the sign was there.  While I know that there was not a 18 

sign there, there was going to be a hearing for a 19 

variance, but there was -- 20 

  MS. SNOW:  Right. 21 

  COMMISSIONER HOOD:  -- I don't know -- 22 

quote, unquote, some kind of notice.  Something was 23 

getting ready to happen. 24 

  MS. SNOW:  It was a realtor's sign that 25 
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said, "Coming, three luxury townhomes." 1 

  COMMISSIONER HOOD:  Okay. 2 

  CHAIRPERSON GRIFFIS:  It went up just 3 

prior to you taking your vacation; is that correct? 4 

  MS. SNOW:  No, that was in 2002.  It sat 5 

for about a year. 6 

  CHAIRPERSON GRIFFIS:  I see. 7 

  COMMISSIONER HOOD:  Okay. 8 

  MS. SNOW:  It may have been less than a 9 

year, but the sign went up. 10 

  CHAIRPERSON GRIFFIS:  That's fine. 11 

  MS. SNOW:  And then nothing happened for 12 

quite a long time. 13 

  CHAIRPERSON GRIFFIS:  I would just say 14 

that the Board is very well aware of a lot of the 15 

process and proceedings and the miscommunication.  We 16 

know exactly what's required.  So if we get into more 17 

of the substance of what was provided DCRA and why 18 

perhaps -- 19 

  MS. RUSTAD:  Well, if I can ask a question 20 

on point that hopefully will speed it along, you're 21 

saying that there was no notice for a variance.  What 22 

made you believe that a variance was necessary? 23 

  MS. SNOW:  Well, after these issues arose 24 

with the excavation of the land and taking the 25 
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excavation of our land that didn't belong to them, I, 1 

you know, was alarmed and wanted to do some research 2 

and find out what actually was going on. 3 

  So that made me look at the zoning regs., 4 

and that's how I came to find out about an  R-4 5 

district, and I just tried to educate myself about 6 

that. 7 

  So we then decided, the Smiths and we 8 

decided to write them a letter and talk about the 9 

destruction of the right of way and the substandard 10 

width and area construction which we were now informed 11 

was substandard according to the zoning regulations, 12 

and we wrote to them, and then they wrote back to us, 13 

and I believe Ms. Smith is going to be talking about 14 

something that's responsive to that letter with 15 

respect to her discussions with the applicants. 16 

  And it was after that visit to her home 17 

that we decided to look into hiring legal counsel.  It 18 

also was after that meeting that some time in mid-19 

August that we noticed that the monolithic foundation 20 

was poured for all three -- well, for the whole area, 21 

and part of it was on our property or on our right of 22 

way. 23 

  So we just continued to try to find out 24 

about this process and how it was that this could be 25 
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happening. 1 

  MS. RUSTAD:  Did there come a time that 2 

you provided information to DCRA? 3 

  MS. SNOW:  I went to -- well, in mid-4 

August I stopped at DCRA and got copies of all the 5 

applications, and then in reading them, it seemed to 6 

me that the applications were each talking about 7 

ownership and development of that single lot, and that 8 

they didn't indicate that they owned an adjacent lot 9 

or were going to construct on an adjacent lot. 10 

  And it also appeared that no environmental 11 

impact study had been done.  So I went to DCRA.  Since 12 

I was there, I went to a representative and said, 13 

"What is this with the lot width and area 14 

requirements?"  And I spoke with a woman by the name 15 

of Yevaka (phonetic) Young, and she asked if I had 16 

ever spoken with the Surveyor's Office, and I said no. 17 

 So she took me there. 18 

  And then I spoke with a gentleman who 19 

pulled out a very, very old plat map.  It actually is 20 

referenced here in Attachment 4  to the Office of 21 

Planning report, and I remember it very vividly 22 

because it is very, very old. 23 

  CHAIRPERSON GRIFFIS:  Let's get to the 24 

substance of it. 25 
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  MS. SNOW:  Okay. 1 

  CHAIRPERSON GRIFFIS:  Without the 2 

embellishments of the events. 3 

  MS. SNOW:  The substance of it is that 4 

when he pulled the plat map out he told it was about 5 

100 years old, and excuse me for one moment here.  I 6 

have to get my bearings.  Where am I?  Oh, yes. 7 

  And so this Attachment No. 4 was actually 8 

a little flap that was attached to the bigger plat 9 

map.  It was just a small piece of it that went over 10 

the big one, and so underneath it was Lot 4 without 11 

the subject property on it, without that little 12 

outline, and so he told me that that was record Lot 4. 13 

  And then when this overlay went on top of 14 

it, that was then whatever was added some time after 15 

the original lot was drawn. 16 

  CHAIRPERSON GRIFFIS:  Okay. 17 

  MS. SNOW:  And then I asked him.  I showed 18 

him the plans that Mr. Stoneburner gave us that showed 19 

the three lot lines, 801, 802, 803, and he said, "No, 20 

those are tax and assessment lots.  Those are not lots 21 

of record.  This is the only lot of record." 22 

  So that's sort of where we left off, to 23 

have our attorneys then communicate with Department of 24 

Consumer and  Regulatory Affairs regarding -- 25 
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  VICE CHAIRPERSON MILLER:  Excuse me.  Can 1 

you identify what exhibit you're referring to as the 2 

only lot of record? 3 

  CHAIRPERSON GRIFFIS:  Attachment 4 to the 4 

Office of Planning report. 5 

  MS. SNOW:  Attachment 4, but there's 6 

another piece to it which I don't know if we -- 7 

  MS. RUSTAD:  If we can, actually I'm going 8 

to start directing your testimony a little more. 9 

  You say that's where you left it off.  10 

After that, did you cause any communication to be sent 11 

to DCRA? 12 

  MS. SNOW:  Well, we wrote -- 13 

  MS. RUSTAD:  You retained counsel, did you 14 

not? 15 

  MS. SNOW:  Retained counsel, yes. 16 

  MS. RUSTAD:  And then did you cause any 17 

correspondence to be sent to DCRA? 18 

  MS. SNOW:  Yes, we had a letter sent to 19 

DCRA with respect to what we believed to be something 20 

that was not in compliance with the zoning 21 

regulations. 22 

  MS. RUSTAD:  And do you remember when that 23 

was? 24 

  MS. SNOW:  I should remember that.  It 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 236 

was -- 1 

  MS. RUSTAD:  I showed you the -- 2 

  MS. RUSTAD:  Does August 27th -- 3 

  MS. SNOW:  Yes, yes, August 27th of 2003. 4 

  MS. RUSTAD:  And do you know when the 5 

building permits was issued? 6 

  MS. SNOW:  I know from looking at them 7 

that they were issued on August 25th.  I don't know 8 

when we learned that they were issued, but it was some 9 

time after August 25th. 10 

  MS. RUSTAD:  And after the correspondence 11 

was sent by your counsel to DCRA, did DCRA take any 12 

action? 13 

  MS. SNOW:  Yes.  Well, then a stop work 14 

notice was posted probably mid-September, and then we 15 

found out through counsel that DCRA had opposed it, a 16 

stop work order, and I went out and looked at it on 17 

the trailer where it was posted, and it referenced, I 18 

believe, 401.1 and 401.3 and several other -- I 19 

actually have it written down and I couldn't fine it, 20 

but I did write down what the stop work order said was 21 

the reasons for the stop work order, and it was about 22 

I'd say a week and a half after that after no work for 23 

about a period of a week and a half that the work 24 

resumed. 25 
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  MS. RUSTAD:  And were you able to discover 1 

why the work resumed? 2 

  MS. SNOW:  Well, and I learned -- I've 3 

never seen anything in writing, but learned that there 4 

had been an indemnification provided to the city in 5 

exchange for lifting the stop work order. 6 

  MS. RUSTAD:  Okay.  We'll move on to our 7 

next witness, James Marsh. 8 

  MR. MARSH:  Good afternoon.  My name is 9 

Jim Marsh, and I'm here today to testify in opposition 10 

to the request for the variance. 11 

  I am a physician here employed at 12 

Georgetown University, and I've lived with my wife 13 

here on Capitol Hill for approximately 13 years.  I 14 

don't extemporize very well.  So I'm just going to 15 

read my statement.  I think it clocks in at about five 16 

and a half minutes.  So I think I'll be able to get 17 

through it pretty quickly. 18 

  The rear of our property directly joins 19 

the side of the development property.  So we've had a 20 

unique opportunity to observe the activity there.  We 21 

certainly have a personal interest in this development 22 

as we're so directly affected by it. 23 

  However, we do also bear community 24 

interest in making sure that the development in our 25 
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neighborhood complies with the appropriate zoning 1 

regulations and respects the permanent process, and I 2 

don't believe that this development on D Street, S.E. 3 

does either. 4 

  In February 2003, as mentioned, my wife 5 

and I attended our local ANC meeting at which Mr. 6 

Stoneburner displayed some drawings of the buildings 7 

planned for the site.  At the end of the meeting he 8 

gave us a copy of one set of the drawings.  9 

  At that same meeting we asked a few 10 

questions about the project, and our local ANC 11 

representative, Mr. Dave Sheldon, advised us to attend 12 

the next meeting of the HPRB, which was reviewing the 13 

drawings from an architectural point of view. 14 

  Several months then passed during which 15 

there was no activity at the site, and as we looked at 16 

the drawings, it appeared that one of the measurements 17 

from the front of our property extending eastward to 18 

the edge of the development did not indicate the width 19 

of our private pathway. 20 

  So at that point I got a tape measure.  I 21 

went out and I made a rough measurement from the front 22 

edge of our house, our property line, back to the 23 

development lot to get an idea of where the edge of 24 

this property in the development was going to be. 25 

26 
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 E-V-E-N-I-N-G  S-E-S-S-I-O-N 1 

 (6:00 p.m.) 2 

  MR. MARSH:  When excavation of the site 3 

began in late June and early July, we watched 4 

obviously with careful interest, but not long into the 5 

excavation process the developers dug away that 6 

private four foot easement running along the length of 7 

the five properties.  This greatly alarmed us because 8 

Mr. Stoneburner himself had told us at the February 9 

meeting that he knew the easement belonged to us and 10 

was shared by the five properties, and by my own 11 

earlier measurement, I knew that they were far beyond 12 

their property lines. 13 

  This is pertinent because it raised 14 

serious doubts in our minds whether the development of 15 

the property had been properly reviewed or approved 16 

and was being managed carefully. 17 

  It also raised serious concerns as well 18 

when the Pepco substation was razed.  We had no 19 

knowledge whether the proper environmental assessment 20 

was done or soil sampling was required.  21 

  At this point we began to talk to our 22 

neighbors and others in the community, again, 23 

including our ANC representative.  He encouraged us to 24 

pursue this and looking into the activity at the site. 25 
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  We looked at the zoning regulations.  We 1 

made numerous phone calls to DCRA, and within a few 2 

days we believed we had discovered serious errors in 3 

the way the project was proceeding, notably the fact 4 

that the developers were building three houses on 5 

substandard width and area lots which required them to 6 

seek a variance. 7 

  We mentioned this in several brief 8 

conversations with the developers and were told simply 9 

that they were building by matter of right and that 10 

they didn't need a variance.  However, we went back 11 

and reread some of the regulations, and based on 12 

conversations with others in the community who had 13 

some experience with zoning matters we didn't believe 14 

this.   15 

  We had several more conversations with our 16 

ANC representative, Mr. Sheldon, which she and I 17 

discussed, who continued to urge us to pursue this 18 

matter.  We mentioned to him our concern about the 19 

density of the project:  six units in an already 20 

congested area with noise, pedestrian, and especially 21 

rerouted truck traffic as a result of the changes to 22 

traffic patterns imposed by Capitol Hill police 23 

following the attacks of September 11th.  He supported 24 

us in fighting it. 25 
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  We ultimately hired an attorney to help us 1 

articulate our objections to the way the development 2 

at the site was proceeding.  Many of the details of 3 

the unfortunate things that have happened to this and 4 

the adjoining neighbors' properties will be heard in 5 

other testimony.  However, I would like to speak 6 

lastly to the public safety and zoning issues at hand. 7 

  My objection is one of density.  I do not 8 

object to development of the property per se, but I 9 

believe that any such development should be in 10 

compliance with current zoning regulations, and should 11 

faithfully and honestly adhere to the permitting 12 

application and approval process.  How can it not be 13 

in the community's best interests to make sure 14 

developers who want to build on properties within our 15 

city adhere to our zoning laws. 16 

  I welcome development on Capitol Hill 17 

which improves our neighborhoods, but such development 18 

should be placed in the overall context of current 19 

life on Capitol Hill and not solely on how to maximize 20 

the number of living units which can be squeezed into 21 

a nonconforming lot. 22 

  With regard to improving this particular 23 

lot, by building on it the presence of, you know, 24 

weeds and homeless people and so on has been 25 
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mentioned.  I'd just like to comment about that.   1 

  It is true that a homeless person 2 

occasionally inhabited the area.  After a couple of 3 

weeks I'd go out.  I'd go out.  I'd urge him to move 4 

along, and then I'd clean up after him. 5 

  You know, we live in a city.  We know 6 

homeless exists here, but the solution to homelessness 7 

is not to simply build multi-million dollar homes on 8 

properties in the hopes that the homeless will go 9 

away.  10 

  It is also true that weeds and grass would 11 

grow in that path.  Pedestrians and passersby would 12 

throw the trash down there.  Again, I would 13 

periodically clean this up, but in an open, urban 14 

environment this is a never ending task. 15 

  My concern for the best interest of the 16 

community is also spurred by the fact that we still 17 

have been unable to get any specific or concrete 18 

information about the environmental assessment done on 19 

the former Pepco site.  While this is not a zoning 20 

issue per se, the initial zoning and permitting 21 

decisions which allowed the project to proceed have 22 

resulted in excavation and building on a potentially 23 

hazardous site. 24 

  And I think it's important for the 25 
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community to be satisfied on this point. 1 

  Promoting appropriate development of 2 

properties in our city and encouraging residents to 3 

move back into the city is not served by allowing 4 

developers to build on properties in violation of the 5 

zoning regulations and permitting requirements. 6 

  The situation on our Capitol Hill 7 

community now.  We're faced with the reality that the 8 

masonry shell of these three buildings is now almost 9 

complete.  The developers have thrust this difficulty 10 

on us, on us, the community, by continuing to build 11 

these structures despite the stop work order which was 12 

imposed in early September of last fall.  When they 13 

were informed that the subdivision of the properties 14 

was invalid and they needed a variance to proceed. 15 

  Had they ceased at that point when the 16 

building barely consisted of 36 inches above ground 17 

and sought the variances they needed, many of the 18 

problems we are all facing right now might have been 19 

avoided.  I personally believe this is why three out 20 

of the seven ANC members who voted to support the 21 

variance voted the way they did, because they're 22 

trying to find the easiest way out of this difficult 23 

problem. 24 

  However, I still find it difficult to 25 
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understand this completely in light of their unanimous 1 

vote to support our appeal. 2 

  In the case of our representative, Mr. 3 

Sheldon, who initially was so supportive and helpful 4 

to us, he never once spoke to us or engaged us in a 5 

discussion about his apparent change of position 6 

regarding the development. 7 

  We, too, hoped there might be some 8 

solution to this.  We offered to discuss ways or ideas 9 

to adapt the development that could address the 10 

community concerns about density and environmental 11 

issues and might comply with the zoning laws, but the 12 

developers refused to discuss any of this with us. 13 

  Thank you. 14 

  MS. RUSTAD:  Just a brief question.  You 15 

mentioned the ANC meeting were you present at that 16 

meeting? 17 

  MR. MARSH:  February 2003?  Yes. 18 

  MS. RUSTAD:  February 2004 actually.  19 

Sorry. 20 

  MR. MARSH:  I'm sorry.  Which ANC meeting? 21 

  MS. RUSTAD:  The recent one where the ANC 22 

voted to approve the variances. 23 

  MR. MARSH:  Yes, I was present. 24 

  MS. RUSTAD:  Do you recall any discussion 25 
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about the variance test by the ANC? 1 

  MR. MARSH:  Yes, I do. 2 

  MS. RUSTAD:  And, can you tell us what 3 

that discussion was? 4 

  MR. MARSH:  My recollection is that they 5 

all felt it was a very complicated matter, and that 6 

the predominant commentary or feeling among the ANC 7 

was that they didn't think the developers met the test 8 

for a variance, but because of the fact that, you 9 

know, their -- well, they didn't meet the test for the 10 

variance, but they were -- but some of them felt that 11 

they were going to support the variance even though 12 

they didn't think they met the test. 13 

  MS. RUSTAD:  Okay.  Thank you. 14 

  MR. AGUGLIA:  I'm going to object to this 15 

line of questioning.  The ANC has spoken.  Maybe you 16 

can interpret what they said at the hearing 17 

differently. 18 

  CHAIRPERSON GRIFFIS:  I agree with the 19 

objection.  I think the Board has the position of the 20 

ANC. 21 

  MS. RUSTAD:  Okay.  We will move on to 22 

Louise Smith. 23 

  MS. SMITH:  Good evening.  My name is 24 

Louise Farmer Smith.  I reside at 322 Second Street, 25 
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S.E., Washington, D.C., which is adjacent to the 1 

subject property. 2 

  I was born in the District of Columbia.  I 3 

have been a high school and college English teacher.  4 

I am presently a writer who works at home. 5 

  I'd like to address several matters 6 

concerning the evacuation of the site, as well as the 7 

property. 8 

  I watched the excavation out of my kitchen 9 

window move slowly because of the hardness of the 10 

clay. 11 

  MS. RUSTAD:  I'm sorry to interrupt you, 12 

but just so we can conserve our time -- 13 

  MS. SMITH:  Okay.  That said -- 14 

  MS. RUSTAD:  If we can, we will submit -- 15 

we have marked up statements.  We will submit them, 16 

but I do want you to testify as to one specific 17 

incidence, and that would be referencing your written 18 

testimony, which we can submit by tomorrow, a visit to 19 

you by the developers. 20 

  MS. SMITH:  We had sent a letter to them 21 

right, you know, after they did the excavation.  We 22 

got a letter back from them dated August 8.  they 23 

wrote that they were sorry that they had dug away our 24 

easement and would be replacing it in October. 25 
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  They also asked that we should extend to 1 

them, quote, the courtesy to discuss the matter as 2 

neighbors rather than send a threatening letter, this 3 

from people who had not say "boo" about what they were 4 

about to do. 5 

  A few days after we received our letter 6 

from Folger Park North, Alger Stoneburner and Chris 7 

Doerfler, the two developers, knocked on my door and 8 

asked if they could come in.  I asked them to sit down 9 

in the living room.  They appeared unhappy, but acted 10 

in a simple manner. 11 

  They said they had nailed up our gates to 12 

protect our safety if we should inadvertently open the 13 

gate and drop nine feet into the pit.  I said I much 14 

preferred to take care of this by putting a padlock on 15 

my gate to which I had the key so that in an emergency 16 

I could take my chances. 17 

  They explained they were taking away 18 

the -- that taking away the entire easement was an 19 

accident.  They said they were both out of the country 20 

when it happened and the site foreman, Stan, had made 21 

the decision to scoop out all of the land right up to 22 

our gates because it was so loose and just slipped 23 

away. 24 

  I knew the land was not loose as I had 25 
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watched the digging.  I knew from my husband's having 1 

talked with Stan that they planned all along to take 2 

the easement because they wanted to build a two-sided 3 

wall, but I was alone in the house and nervous and did 4 

not contradict them in this or anything else they 5 

said. 6 

  They stayed for a while and chatted.  They 7 

explained the long delay between when their sign first 8 

went up announcing Folger Park North and the razing of 9 

the Pepco substation.  Both of them told the story 10 

they had been told originally by the city they could 11 

build only two townhouses because of the size of the 12 

lot.  Quote, it took us six months before someone 13 

showed us how we could build three. 14 

  MS. RUSTAD:  Larry Smith is next, and 15 

again, we will submit a written statement. 16 

  Mr. Smith, you have heard your wife refer 17 

to a conversation you had with someone named  Stan.  18 

If you can get right to that point for us. 19 

  MR. SMITH:  So after I had come home from 20 

work one afternoon to find that the land of our home 21 

had literally been stolen up to a few inches outside 22 

our door, the gate, the only fire exit we had, a few 23 

days later because I'm a peaceful guy, I went over to 24 

the building site.   25 
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  They have a trailer there.  Stan is this 1 

superintendent, a nice guy, nice conversation, and I 2 

learned from him that on the West side abutting our 3 

property, he said to me, they had decided to build a 4 

two-sided form so they could pour into it. 5 

  Now, this side of the form would be within 6 

inches of our property.  So the only way they could do 7 

that is to dig our property away.  Having worked on 8 

construction, that was common sense.  You couldn't get 9 

the workers on the other side to place it. 10 

  So what I inferred from this is that this 11 

was a deliberate decision and, further, that they 12 

literally could not have built this building or these 13 

buildings as they planned to do unless they had taken 14 

away our property. 15 

  Now, this may not be pertinent to the 16 

zoning issue, but if I may, and I will, I just want to 17 

say one other things about it.  I'm just an ordinary 18 

citizen about zoning.  I don't know anything about all 19 

of this maze of regulations and permits, and my last 20 

job in government was as counsel to the Secretary of 21 

Defense.  You guys have a lot tougher problems it 22 

seems to me, and you've got a big mess here. 23 

  And we have a big mess because you'll have 24 

to decide.  Although I can't speak to the law or the 25 
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regulations, there is at the heart of this, I believe, 1 

as you peel it back as we've seen, a judgment that 2 

whether you say it out loud or not, that you'll be 3 

making, each of you, and that is essentially about the 4 

trustworthiness of the developers, and this is, in my 5 

experience, the hardest judgment there is to make. 6 

  I've dealt with a lot of people who are 7 

charming and articulate, but as one person said, don't 8 

watch what they say; watch what they do.  So this 9 

record that you have this afternoon, and forgive me 10 

here, Jeannine, is very explicit on point.  Everything 11 

that they say that they did you've got.  All of the 12 

contrary evidence is there. 13 

  What I can speak to is that they came and 14 

took away our home land, never called, never wrote, 15 

never came to call, and did it unilaterally, and 16 

arbitrarily, and for profit. 17 

  And further, anticipating the next 18 

question, I then came home a few days later after we 19 

had written this letter and had received a response 20 

which essentially stiffed us and told us to nail the 21 

gate shut again, and found my wife having just been 22 

visited by these two guys. 23 

  Now, you've met her.  She's petit.  She's 24 

too grit (phonetic), and she's very gracious.  But 25 
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these guys came into our home, one guy a very big one, 1 

and they were full of feeling it was clear from what 2 

Louise told me, and they tried to intimidate her by 3 

threatening retaliation if we pursued. 4 

  MR. AGUGLIA:  I'm going to object to this. 5 

  CHAIRPERSON GRIFFIS:  Here comes the 6 

objection. 7 

  MR. SMITH:  So -- 8 

  CHAIRPERSON GRIFFIS:  We need to move off 9 

this. 10 

  MR. SMITH:  -- Louise was on point. 11 

  MS. RUSTAD:  Yes. 12 

  MR. SMITH:  is it has to do with whether 13 

you can trust these guys, and that's your judgment. 14 

  I'm very grateful for your even 15 

considering this because they rejected your authority 16 

to do so for most of these months. 17 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you. 18 

  MS. RUSTAD:  I just wanted to clarify for 19 

the record that you, the Smiths, actually own the 20 

property up to the property that's subject to this 21 

application. 22 

  MS. SMITH:  It's not an easement.  It's 23 

ours.  We have a deed to this property up to their 24 

wall. 25 
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  MS. RUSTAD:  Okay. 1 

  CHAIRPERSON GRIFFIS:  You have a deed to 2 

that entire area? 3 

  MS. RUSTAD:  I have a copy of a deed that 4 

I will submit up, and I will give one to the 5 

applicant, and I'm hand it over to Richard Nettler for 6 

our last witness. 7 

  MS. SNOW:  Actually I was the Register of 8 

Deeds. 9 

  I went to the Register of Deeds, and I 10 

have copies of the deeds for 322, 324, and 326, and 11 

all of them go back 81.79 feet.  So they all own the 12 

property that was dug out, and I'm sorry that I forgot 13 

to submit photographs of the footings that are in that 14 

property that they do not own and a picture of the 15 

pipe that was placed on that property, if we could 16 

submit those to you. 17 

  MR. NETTLER:  We just have one last 18 

witness.  I'm going to provide you with a copy of his 19 

resume. 20 

  MR. AGUGLIA:  I'm going to object to this. 21 

 This is new.  It was not in the case.  We received a 22 

100 page document, the last -- 23 

  CHAIRPERSON GRIFFIS:  What's new, the 24 

witness? 25 
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  MR. AGUGLIA:  The expert to testify for 1 

them. 2 

  MR. NETTLER:  I'm not aware of anything in 3 

the regulations that requires us to provide a list of 4 

witnesses. 5 

  CHAIRPERSON GRIFFIS:  Nor I.  I don't 6 

think anything precludes him from calling any 7 

witnesses in their case. 8 

  MR. AGUGLIA:  An expert witness? 9 

  MR. NETTLER:  Any witness. 10 

  CHAIRPERSON GRIFFIS:  Is this an expert? 11 

  MR. NETTLER:  He will be an expert, but 12 

we're not required under the rules -- 13 

  CHAIRPERSON GRIFFIS:  No. 14 

  MR. NETTLER:  -- to provide any -- 15 

  CHAIRPERSON GRIFFIS:  To be clear, there 16 

would be no way I could preclude him, and if he wants 17 

to proffer his witness as an expert, obviously we will 18 

review the resume and experience and either grant or 19 

deny the expert status. 20 

  So let's proceed. 21 

  MR. NETTLER:  Mr. Langlin, could you give 22 

your name and address for the record and also give 23 

some background as to your experience? 24 

  MR. LANGLIN:  My name is Chaz Langlin.  25 
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I'm a professional land surveyor licensed and 1 

registered in the District of Columbia. 2 

  I work for A. Morton Thomas & Associates, 3 

civil engineers. 4 

  In May I will have 36 years' experience 5 

surveying property in the District of Columbia.   6 

  I was hired by Louise and Larry Smith -- 7 

  MR. NETTLER:  Well, before you get into 8 

that, will you talk a little bit about your -- 9 

  CHAIRPERSON GRIFFIS:  Are we looking at a 10 

hard copy of this stuff?  There we are.  Now we are. 11 

  Do you want to establish he's an expert 12 

before you proceed? 13 

  MR. NETTLER:  We will ask him to give some 14 

more. 15 

  CHAIRPERSON GRIFFIS:  Okay, great. 16 

  MR. NETTLER:  If you could just talk a 17 

little bit about your experience, your registrations, 18 

your education as well. 19 

  MR. LANGLIN:  My experience in the 20 

District goes back to 1968.  I've been involved in 21 

subdivisions, topography, land surveys of all types, 22 

developments of all types, easements of all types. 23 

  In 1991, when the District of Columbia 24 

started its registration through the Surveyor's 25 
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Office, I was the first registered surveyor in the 1 

District of Columbia, and in 2001 when they began the 2 

mandatory licensing of all land surveyors practicing 3 

in the District, I was the first to get that license. 4 

  I guess I could go on. 5 

  MR. NETTLER:  Well, did you -- 6 

  MR. LANGLIN:  President of professional 7 

associations, on and on. 8 

  MR. NETTLER:  And were you one of the 9 

founders of the District of Columbia Association of 10 

Land -- 11 

  MR. LANGLIN:  In 2001, because of the new 12 

licensing regulations, we founded a professional 13 

organization, a fairly rare thing in the District, a 14 

professional organization for land surveyors, and I 15 

was one of the founders of that. 16 

  MR. AGUGLIA:  No objection to his 17 

qualifications. 18 

  CHAIRPERSON GRIFFIS:  No objection. 19 

  MR. AGUGLIA:  Let's move this long. 20 

  CHAIRPERSON GRIFFIS:  How many registered 21 

land surveyors are there now, Mr. Langlin? 22 

  MR. LANGLIN:  I think we have 51. 23 

  CHAIRPERSON GRIFFIS:  I don't have any -- 24 

  MR. LANGLIN:  I'm sorry.  We have 51 25 
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licensed surveyors. 1 

  CHAIRPERSON GRIFFIS:  Right. 2 

  MR. LANGLIN:  There's a distinction in 3 

terminology there. 4 

  CHAIRPERSON GRIFFIS:  I don't have any 5 

concerns in hearing Mr. Langlin as an expert in 6 

surveying in the District of Columbia; is that 7 

correct, Mr. Nettler? 8 

  MR. NETTLER:  That is correct. 9 

  CHAIRPERSON GRIFFIS:  Is he proffered?  10 

  MR. NETTLER:  Yes. 11 

  CHAIRPERSON GRIFFIS:  Very well.  Let's 12 

proceed. 13 

  MR. NETTLER:  Mr. Langlin, are you 14 

familiar with the property that we have been 15 

discussing this afternoon? 16 

  MR. LANGLIN:  Yes, I am. 17 

  MR. NETTLER:  Okay.  And were you hired to 18 

survey the properties of some of the parties in 19 

opposition? 20 

  MR. LANGLIN:  That's correct, and we did 21 

prepare a survey which might be illustrative to the 22 

Board, which I didn't bring ten copies of 23 

unfortunately, but I do have four if you'd like that, 24 

a certified survey.  It shows who owns what, if that 25 
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helps.  1 

  CHAIRPERSON GRIFFIS:  Are you submitting 2 

that for evidence? 3 

  MR. LANGLIN:  Yes, we are. 4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  MR. LANGLIN:  You can use it.  I didn't 6 

know about bringing ten, but I brought four, but they 7 

are certified. 8 

  MR. NETTLER:  And are you familiar as well 9 

with the history of the subdivisions of the subject 10 

property as well? 11 

  MR. LANGLIN:  I am fairly familiar with 12 

the history of the lots, yes. 13 

  I'm going to open this up so that I can 14 

refer to it, if you don't mind.  I don't trust my 15 

memory.  I have to look at the plat. 16 

  MR. NETTLER:  And can you tell the Board 17 

what's depicted on this survey that you've done? 18 

  MR. LANGLIN:  We depict the ownerships of 19 

Lots 835, 836, and 832, which are owned by the Guritts 20 

(phonetic), Larry Smith, Larry and Louise Smith, and 21 

James K. Marsh and Mary Ann Snow.  We also depict the 22 

new townhouse development. 23 

  MR. NETTLER:  Okay, and does it also show 24 

the right of way that's been referred to by the 25 
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parties in opposition as well? 1 

  MR. LANGLIN:  Yes.  They are fee simple 2 

ownership.  The ownership of -- I'm going to go by lot 3 

numbers because that's what surveyors use. 4 

  The owners of Lot 832 -- I'm sorry -- 836 5 

and 835 own all of the way to the next development.  6 

Their rear four feet is an easement for the benefit of 7 

Number 320 through 326, and that's set forth in all of 8 

their deeds, which I do have. 9 

  MR. NETTLER:  Now, let me ask you about in 10 

terms of you're familiar with tax lots, are you not? 11 

  MR. LANGLIN:  Yes, I am. 12 

  MR. NETTLER:  Okay, and could you describe 13 

to the Board the process that you go through when 14 

you're asked to take a tax lot and subdivide it into a 15 

record lot? 16 

  MR. LANGLIN:  That's very commonplace in 17 

the District for development.  I would say probably 50 18 

percent of the properties in the District of Columbia 19 

are tax lots, assessor's lots, A&T lots.  You can't 20 

get a building permit on an A&T lot.  You have to 21 

convert it or subdivide it, as they say, into a record 22 

lot, a record lot being a lot that is shown on the 23 

subdivision plats of the District of Columbia in order 24 

to get a permit. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 259 

  This is something we do for our clients 1 

literally every week. 2 

  When we are involved in a development 3 

project involving tax lots, we find that there are 4 

cases in the city where these tax lots do not comply 5 

with the subdivision regulation of the city, the 6 

zoning regulations of the city, and they really can't 7 

be made into buildable lots, but our task is to 8 

determine what a buildable lot would be within the 9 

zoning, figure out what the lot width and the lot 10 

square footage is. 11 

  And we prepare the subdivision 12 

applications, and we submit the lot dimensions to the 13 

Surveyor's Office by which the plats are drawn.  14 

That's a service we perform for our clients. 15 

  I have literally seen tax lots in this 16 

city that were land locked and contained less than one 17 

square foot, and certainly nobody can make that into a 18 

buildable lot, but -- 19 

  MR. NETTLER:   And when you prepare the 20 

dimensions and submit this for the creation of the 21 

plat, do you refer to the zoning regulations that 22 

apply for the district in which you are subdividing 23 

the property? 24 

  MR. LANGLIN:  Yes.  Yes, we do.  That's 25 
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what we go by. 1 

  MR. NETTLER:  Okay, and when you do that, 2 

when you -- particularly when you're dealing with a 3 

tax lot -- do you then look at what the minimum width 4 

requirements are and the minimum lot size requirements 5 

are for that particular district? 6 

  MR. LANGLIN:  Yes, sir.  That's all part 7 

of the job. 8 

  MR. NETTLER:  Okay, and do you regularly 9 

then find that from going from a tax lot into a record 10 

lot, that some tax lots don't meet that requirement 11 

and that you're required to either add on from 12 

adjacent tax lots or what else do you do? 13 

  MR. LANGLIN:  Well, some of them just 14 

fail, but, yes, we -- as design professionals, it's 15 

our job to submit to the city a subdivision layout 16 

that complies, and in our opinion, in our firm if we 17 

don't do that, then we are negligent.  So we always 18 

do. 19 

  MR. NETTLER:  And you're familiar though 20 

that there are some circumstances where a tax lot may 21 

be in existence prior to 1958, and for you to be able 22 

to convert it into record lot, it may or may not fail 23 

if it was simply a straight conversion into a record 24 

lot. 25 
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  MR. LANGLIN:  Yeah, I'm aware of that.  1 

When we have questions of our own, which does happen, 2 

we try to run down to the Surveyor's Office and the 3 

D.C. Zoning Administrator, and we find out what they 4 

will accept, and then that is what we give them.  We 5 

don't, you know, speculate about things like that. 6 

  MR. NETTLER:  Okay, and when you looked at 7 

the tax lots as you've drawn them on -- 8 

  MR. LANGLIN:  I have the records of the 9 

tax lots. 10 

  MR. NETTLER:  When you looked at the 11 

records of the tax lots here, did you notice that they 12 

were not in conformance with the R-4 width 13 

requirements? 14 

  MR. LANGLIN:  That's correct.  They were 15 

not. 16 

  MR. NETTLER:  I have no other questions. 17 

  CHAIRPERSON GRIFFIS:  Anything else, 18 

presentation? 19 

  MR. NETTLER:  Ms. Rustad, I think, just 20 

has some concluding remarks and that's it. 21 

  CHAIRPERSON GRIFFIS:  Okay.  Why don't we 22 

do that, and then we'll go to all Board questions, and 23 

then we'll have cross examination. 24 

  MS. RUSTAD:  Do you want to do concluding 25 
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remarks before -- 1 

  CHAIRPERSON GRIFFIS:  Actually it would be 2 

better off -- 3 

  MS. RUSTAD:  -- cross? 4 

  CHAIRPERSON GRIFFIS:  -- to do Board 5 

questions now, and we'll do cross and then you can 6 

have your conclusion.  Let's start with the surveyor 7 

at this point. 8 

  First of all, just for clarification, you 9 

indicated that the Lots 832-36 own all the way to the 10 

abutting property line of now on your survey showing 11 

Lot 26; is that correct? 12 

  MR. LANGLIN:  That's correct. 13 

  CHAIRPERSON GRIFFIS:  Okay, and so Lot 835 14 

and Lot I guess it would have to be 834.  Well, I 15 

don't know what it is actually. 16 

  MR. LANGLIN:  Okay.  What was the question 17 

again? 18 

  CHAIRPERSON GRIFFIS:  I'm not 19 

understanding what you're showing here on this if it 20 

reads a four foot right of way for benefit of 318, 21 

320, 323, 24, 26 Second Street, S.E.  Is the right of 22 

way then across private property? 23 

  MR. LANGLIN:  Yes, it is. 24 

  CHAIRPERSON GRIFFIS:  And how is it 25 
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recorded?  How is it recorded in the District? 1 

  MR. LANGLIN:  It's recorded in a deed 2 

from, I think, the 1920s, and it also appears in the 3 

deeds of all of these ownerships. 4 

  CHAIRPERSON GRIFFIS:  So the deed is 5 

actually an easement within the deed?  What's recorded 6 

in the deed? 7 

  MR. LANGLIN:  What is recorded in the 8 

deeds of all these properties is the dimensions of 9 

their properties. 10 

  CHAIRPERSON GRIFFIS:  Right. 11 

  MR. LANGLIN:  Then the terminology is 12 

"subject to and benefitting from a four foot easement 13 

for ingress, egress, and access to 326, 324, 322."  It 14 

spells out who it benefits. 15 

  CHAIRPERSON GRIFFIS:  All the way up to 16 

326. 17 

  MR. LANGLIN:  That's correct.  It benefits 18 

320, 322, 324, and 326. 19 

  CHAIRPERSON GRIFFIS:  That portion of that 20 

easement then would not be buildable by the adjacent 21 

owners; is that correct? 22 

  MR. LANGLIN:  I would interpret it that 23 

way, yes. 24 

  CHAIRPERSON GRIFFIS:  Okay.  Do they -- 25 
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  MR. LANGLIN:  By adjacent owners, you mean 1 

who? 2 

  CHAIRPERSON GRIFFIS:  By the land owners 3 

of the lots of which the easement runs across. 4 

  MR. LANGLIN:  I think they would be 5 

constrained from building across that and blocking 6 

that off. 7 

  CHAIRPERSON GRIFFIS:  Okay.  Questions? 8 

  VICE CHAIRPERSON MILLER:  I think you were 9 

testifying that if lots exist only in the form of tax 10 

lots, then they need to be converted to record lots in 11 

order to be built upon. 12 

  MR. LANGLIN:  That's correct, in almost 13 

all cases. 14 

  VICE CHAIRPERSON MILLER:  Okay, and then 15 

what you do is you prepare a subdivision application, 16 

and who does that go to, DCRA? 17 

  MR. LANGLIN:  D.C.  Surveyor's Office. 18 

  VICE CHAIRPERSON MILLER:  D.C. Surveyor's 19 

Office.  And is there any regulation that says that? 20 

  MR. LANGLIN:  There's a subdivision 21 

ordinance in the District of Columbia that spells out 22 

the requirements.  There's also regulatory regulations 23 

that exist on how subdivisions are done.  Those are 24 

available from the Surveyor's Office.   25 
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  VICE CHAIRPERSON MILLER:  Do you have a 1 

cite for any of them? 2 

  MR. LANGLIN:  I'm just a surveyor, ma'am. 3 

 I really don't, but I've seen them enough times, and 4 

you can get them. 5 

  VICE CHAIRPERSON MILLER:  And my other 6 

question is, however, if the lots existed before 1958, 7 

then it's a legal question with respect to whether 8 

they need to be converted to a record lot? 9 

  MR. LANGLIN:  No, the 1958 doesn't have 10 

anything to do with do they have to be converted to a 11 

record lot for a permit.  If you're going for a 12 

building permit in the District of Columbia, you have 13 

to be a record lot.  There are some very, very unusual 14 

circumstances by which -- and those are to be found in 15 

the subdivision ordinance, not the zoning -- by which 16 

you cannot be made into a record lot because you just 17 

don't qualify. 18 

  That doesn't mean you can't get a building 19 

permit, but you have to do other applications, which 20 

we also do for our clients.  That doesn't really enter 21 

into this though. 22 

  For instance, if there's a highway plan 23 

affecting your lot, a proposed paper plan highway, an 24 

unbuilt street affecting your property, that doesn't 25 
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qualify.  You can't make that into a subdivision lot. 1 

 There's another way to get a permit on that.  That 2 

doesn't apply to this though. 3 

  I didn't mean to confuse the issue, but 4 

there are about half of one percent of cases where you 5 

can get a permit on a tax lot. 6 

  VICE CHAIRPERSON MILLER:  What was your 7 

point about pre-1958 then? 8 

  MR. LANGLIN:  My point about the pre-1958? 9 

 It hasn't got anything to do with building permits is 10 

what I'm saying.  You have to get a record lot to get 11 

a building permit in the District of Columbia.  You 12 

have to be on a lot or lots of record. 13 

  CHAIRPERSON GRIFFIS:  What's the origin of 14 

the 800 lots? 15 

  MR. LANGLIN:  About 1905 -- again, there's 16 

law on this -- just real brief history, the District 17 

of Columbia was the original city, the downtown 18 

Florida Avenue and south was subdivided into 19 

subdivision plats, but they didn't really subdivide 20 

the farm areas out beyond Florida Avenue.  Those were 21 

just parcels.  They weren't anything, and in 1905 the 22 

city passed an ordinance to give those unsubdivided 23 

properties tax lots, 800 lots for the purposes of 24 

orderly taxation, and that's all those really are. 25 
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  Those 800 lots are -- 1 

  CHAIRPERSON GRIFFIS:  So conceivably if 2 

you pull up something and it has an 800 number on a 3 

lot -- 4 

  MR. LANGLIN:  That is just a convenience. 5 

 It is just a convenience for the taxpayer and the tax 6 

assessor to keep the parcels straight.  That's all it 7 

is. 8 

  CHAIRPERSON GRIFFIS:  There seems to be 9 

some history involved in it.  For instance, you 10 

wouldn't establish an 800 lot today, would you? 11 

  MR. LANGLIN:  Yes, you can.  Yes, it's 12 

done all the time.  We do it, yeah. 13 

  CHAIRPERSON GRIFFIS:  Okay. 14 

  MR. LANGLIN:  And the thing of it is that 15 

the 800 lots are not reviewed for zoning compliance, 16 

and they don't have to comply with zoning.  The 800 17 

lots are tax assessor conveniences -- 18 

  CHAIRPERSON GRIFFIS:  Understandable. 19 

  MR. LANGLIN:  -- for tax billing purposes 20 

only. 21 

  CHAIRPERSON GRIFFIS:  Right. 22 

  MR. LANGLIN:  And there's no zoning 23 

review. 24 

  CHAIRPERSON GRIFFIS:  In the certified 25 
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survey that you've given us, you've included Lot 26, 1 

27, and 28.  Did you survey those lots also? 2 

  MR. LANGLIN:  No.  No, we did not.  We did 3 

not survey them in the sense that we were hired to 4 

survey them, but we did measure them up to make sure 5 

that everybody had what their plats said they were 6 

supposed to have. 7 

  CHAIRPERSON GRIFFIS:  And in your 8 

experience have you found legal nonconforming record 9 

lots? 10 

  MR. LANGLIN:  Legal nonconforming record 11 

lots.  I can't quote you an example, but I'm sure we 12 

have.  I just don't remember.  I can't really answer 13 

that question.  I just don't remember.  We've seen an 14 

awful lot of loss.  Let's say it that way. 15 

  MR. NETTLER:  May I give you an example of 16 

a situation? 17 

  CHAIRPERSON GRIFFIS:  I guess. 18 

  MR. NETTLER:  In Georgetown, because 19 

Georgetown was platted out before the rest of the 20 

city, lot numbers were given to every parcel in 21 

Georgetown, and some of those parcels, since it was 22 

done in the 1700s, had nothing obviously to do with 23 

zoning that came up in the 1920s and 1958.  So there 24 

are some lots with houses that were built in the early 25 
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part of the 19th Century and the late part of the 18th 1 

Century that sit on record lots that are not 2 

conforming, do not conform with zoning. 3 

  MR. LANGLIN:  Maybe I misunderstood your 4 

question.  That is true.  That is true that record 5 

lots from decades and decades ago do not comply with 6 

current code and houses from decades ago do not comply 7 

with current code. 8 

  CHAIRPERSON GRIFFIS:  Right.  Most of them 9 

are  R-4 you might say. 10 

  MR. LANGLIN:  Yeah, well, may of them. 11 

  CHAIRPERSON GRIFFIS:  Okay.  Any other 12 

questions? 13 

  VICE CHAIRPERSON MILLER:  Well, I'm sorry. 14 

 I'm fairly ignorant about this subject, too.  Record 15 

lots come into being only from tax lots getting 16 

converted by a subdivision application or do they come 17 

into being in various ways? 18 

  MR. LANGLIN:  You can take existing record 19 

lots and make them into other record lots by 20 

resubdividing.  You can take unsubdivided property, 21 

assessor's lots, and make them into record lots by 22 

subdividing, a first subdivision, if you follow me. 23 

  In other words, it's perfectly legal to 24 

buy five record lots and resubdivide them into four, 25 
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three, just reconfiguring the lot lines, and that's 1 

done by subdivision through the surveyor's office.  2 

That would be record lot to record lot.  It's also 3 

perfectly legal to buy tax lots.  They are bought and 4 

sold every day, and pieces of tax lots and submit a 5 

subdivision application to the surveyor's office, 6 

complying with code, and have those made into record 7 

lots. 8 

  COMMISSIONER HOOD:  Mr. Langlin, I just 9 

wanted to ask you.  10 

  MR. LANGLIN:  Yes, sir. 11 

  COMMISSIONER HOOD:  Educate me.  What's 12 

going on with Lot 835? 13 

  MR. LANGLIN:  This is current.  Our 14 

records show 804 and 803 owned by the same owner, and 15 

I don't know if it's what our records at the company 16 

showed together taxed as 835. 17 

  See, if it has an 800 number in front of 18 

it, it's a tax lot.  When we did this survey, our 19 

research indicated 804 and 803 were commonly owned, 20 

taxed together; single tax bill is 835.  So that's 21 

what it's trying to convey. 22 

  COMMISSIONER HOOD:  So it's saying you 23 

have a single owner.  It's not saying this is one lot. 24 

  MR. LANGLIN:  It's one tax lot. 25 
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  COMMISSIONER HOOD:  One tax lot.  Okay. 1 

  MR. LANGLIN:  The only way to keep this 2 

straight in anybody's head is to remember that the tax 3 

lots were just created as a convenience for the 4 

taxpayer and a convenience for the tax assessor, the 5 

tax office. 6 

  In other words, if you own 17 lots and you 7 

only want one tax bill, you put them all into a single 8 

800 lot and you get one tax bill. 9 

  COMMISSIONER HOOD:  Got you. 10 

  MR. LANGLIN:  Or you can get 17.  You 11 

know, what do you want to cope with? 12 

  They don't want to cope with 17 any more 13 

than you do.  So that's the reason it's done.  That's 14 

the only reason. 15 

  COMMISSIONER HOOD:  Okay.  Thank you. 16 

  MR. LANGLIN:  They are not considered  -- 17 

it has nothing to do with buildable.  It has nothing 18 

to do with zoning.  It has nothing to do with any of 19 

that. 20 

  COMMISSIONER HOOD:  Okay.  All right.  21 

Thank you. 22 

  MR. LANGLIN:  That's what 800 lots are. 23 

  COMMISSIONER HOOD:  Got you. 24 

  CHAIRPERSON GRIFFIS:  That's right.  We 25 
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know nothing about them because they have nothing to 1 

do with zoning. 2 

  Any other follow-up questions? 3 

  MR. NETTLER:  Can I follow up with Mr. 4 

Hood's question? 5 

  CHAIRPERSON GRIFFIS:  yes. 6 

  MR. NETTLER:  Isn't it also correct that 7 

the Assessor's Office has a different tax rate for tax 8 

lots depending on whether they are developed or not?  9 

And so it's possible, is it not, that a person who has 10 

all of these adjacent tax lots, one of which may not 11 

have a building on it and one of which does, will 12 

combine them so that they only get one tax rate as 13 

opposed to the separate rate that's on a vacant lot. 14 

  MR. LANGLIN:  I don't have any expertise 15 

on that, but I've heard about things like that being 16 

done. 17 

  MR. NETTLER:  Okay.  I'm sorry.  I thought 18 

that would clarify why that was done here. 19 

  CHAIRPERSON GRIFFIS:  Okay.  Board 20 

questions of any other witnesses that were called in 21 

the case presentation? 22 

  VICE CHAIRPERSON MILLER:  I have a 23 

question for Ms. Snow. 24 

  I think you said that you saw what the 25 
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stop work order said, the reasons for the stop work 1 

order, and you wrote them down.  Is that in the 2 

record? 3 

  MS. SNOW:  It's in my testimony. 4 

  VICE CHAIRPERSON MILLER:  It's in your 5 

testimony.  Okay. 6 

  MS. SNOW:  It's in my testimony that I saw 7 

the stop work order and wrote down the sections, but I 8 

couldn't find the piece of paper where I wrote it down 9 

because I'm disorganized, with two teenagers at home, 10 

and I couldn't find it. 11 

  CHAIRPERSON GRIFFIS:  Do we have that? 12 

  MS. RUSTAD:  What we have in the record is 13 

with our request for party status filed on January 14 

13th.  Exhibit No. 4 is the letter from DCRA to us 15 

regarding the stop work order. 16 

  VICE CHAIRPERSON MILLER:  And my final 17 

question is I think you also said that you retained 18 

counsel on August 27th, 2003.  You all sent a letter 19 

to DCRA, and on August 25th the building permits 20 

issued, and I'm wondering did that  August 27th letter 21 

address the August 25th building permit. 22 

  MS. SNOW:  I'd have to look at the letter. 23 

 I don't know that it did because we -- 24 

  MS. RUSTAD:  We can submit a copy of that 25 
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tomorrow. 1 

  MS. SNOW:  We might not have known about 2 

the building permits at that point. 3 

  CHAIRPERSON GRIFFIS:  Anything else? 4 

  (No response.) 5 

  CHAIRPERSON GRIFFIS:  Very well.  Let's go 6 

to cross examination. 7 

  MR. AGUGLIA:  Yes, I have a few questions. 8 

 I'll be as brief as possible. 9 

  CHAIRPERSON GRIFFIS:  All right. 10 

  MR. AGUGLIA:  Bear with me please.  A 11 

short statement first before I cross examine.   12 

  Much of this has been irrelevant.  It goes 13 

to the easement.  The easement is not part of the 14 

zoning, and I gave you the BZA case which says -- 15 

number 13029 -- which says that encroachment is not a 16 

zoning issue, and it is to be resolved by the parties, 17 

between the two property owners in a separate civil 18 

action. 19 

  CHAIRPERSON GRIFFIS:  All right. 20 

  MR. NETTLER:  I would like to respond to 21 

the objection.  Obviously the purpose, as I think one 22 

of the witnesses testified for putting this in, was to 23 

deal with credibility issues regarding the applicant. 24 

  CHAIRPERSON GRIFFIS:  I think we're 25 
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current on the points that were taken.  Just for the 1 

clarity of everyone who is here and who has also given 2 

testimony, here's our jurisdiction and it's easily 3 

defined.  Our jurisdiction starts at the property line 4 

and ends at the property line. 5 

  We have empathy.  We all live in the 6 

District.  We have gone through perhaps similar 7 

situations or not.  Believe me, we have heard numerous 8 

ones, but there is a certain amount we can do and 9 

can't do. 10 

  And so by all means, it would be mistaken 11 

if you felt we weren't able to address or didn't 12 

address a lot of the concerns.  But in all clarity, we 13 

start and stop with the property line, and so there is 14 

some pertinence to the fundamental substance of the 15 

easement and how much we can actually do. 16 

  That doesn't mean that the developer 17 

didn't need to get permits or anything else that would 18 

have been required to do that.  As it goes to the 19 

credibility, of course, the Board takes that into 20 

evidence and will obviously deliberate on that to 21 

substantiate the level at which it influences our 22 

decision. 23 

  MR. SMITH:  May I ask a question of fact? 24 

  CHAIRPERSON GRIFFIS:  A quick question.  25 
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If you would, turn on a microphone. 1 

  MR. SMITH:  Mr. Chairman, does your 2 

jurisdiction include a consideration of how an 3 

encroachment that would be required for a building 4 

within the property lines for which you do have 5 

jurisdiction, would that be a consideration by you? 6 

  CHAIRPERSON GRIFFIS:  An encroachment like 7 

a footing? 8 

  MR. SMITH:  An encroachment that would be, 9 

for example, being able literally to construct the 10 

building.  That is, in order to construct the 11 

building, they would have to egress on another 12 

person's property. 13 

  Would that be within your jurisdiction? 14 

  CHAIRPERSON GRIFFIS:  There's two answers 15 

to that.  I may have lost them both right then. 16 

  MR. SMITH:  They're both wonderful. 17 

  CHAIRPERSON GRIFFIS:  Two answers, one 18 

being very frivolous and humorous.  As our attorney 19 

have left us, we can have jurisdiction over anything 20 

we want. 21 

  The second is in terms of means and 22 

methods of construction, no, we would not have 23 

jurisdiction.  Generally speaking, my first indication 24 

is unless it somehow dealt with a zoning issue, which 25 
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I don't know if we have a very clear and clean one at 1 

this point.  Mr. Nettler may correct me though. 2 

  MR. NETTLER:  Well, it does have a bearing 3 

on the eight foot side yard since there is no building 4 

on that side, and if the Office of Planning is 5 

correct, as we believe they are -- 6 

  CHAIRPERSON GRIFFIS:  It goes to that.  7 

There's no question there.  If it impacts as the 8 

structure comes out and we find that there's a side 9 

yard requirement, but my understanding more was the 10 

encroachment of means and methods in construction, two 11 

distinct issues, but obviously, yes, if we're looking 12 

at a structure that's built beyond the required open 13 

space and it's obviously and clearly a zoning issue.  14 

Okay. 15 

  MR. AGUGLIA:  Thank you. 16 

  CHAIRPERSON GRIFFIS:  Yes. 17 

  MR. AGUGLIA:  A question for Ms. Snow. 18 

  You testified that you talked to Mr. 19 

Stoneburner at the HPRB meeting in  February of 2003; 20 

is that correct? 21 

  MS. SNOW:  I didn't talk to him at the 22 

meeting.  I think we were leaving the meeting, and he 23 

talked to us in the parking lot, if I'm -- 24 

  MR. AGUGLIA:  Okay.   25 
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  PARTICIPANT:  The HPRB meeting. 1 

  MS. SNOW:  Oh, I'm sorry.  You're talking 2 

about the HPRB? 3 

  MR. AGUGLIA:  HPRB, February 2003. 4 

  MS. SNOW:  Did not speak with him then. 5 

  MR. AGUGLIA:  Didn't you testify that he 6 

gave you the plans? 7 

  MS. SNOW:  At the ANC meeting. 8 

  MR. AGUGLIA:  I'm sorry.  All right. 9 

  MS. SNOW:  February 2003. 10 

  MR. AGUGLIA:  All right.  So then you did 11 

talk with him at the ANC meeting in February 2003. 12 

  MS. SNOW:  After the meeting. 13 

  MR. AGUGLIA:  After the meeting. 14 

  MS. SNOW:  In the parking lot. 15 

  MR. AGUGLIA:  And he gave you the plans. 16 

  MS. SNOW:  Yes. 17 

  MR. AGUGLIA:  All right.  Did you review 18 

the plans? 19 

  MS. SNOW:  Yes. 20 

  MR. AGUGLIA:  All right.  Did you see on 21 

the plans that the lists were less than 18 feet? 22 

  MS. SNOW:  Yes, and it didn't really mean 23 

anything at that point. 24 

  MR. AGUGLIA:  All right.  Now, were you at 25 
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the HPRB meeting later that month? 1 

  MS. SNOW:  Yes. 2 

  MR. AGUGLIA:  All right.  Were you there 3 

when one of the staff members brought up the question 4 

of whether or not a variance was needed? 5 

  MS. SNOW:  I was. 6 

  MR. AGUGLIA:  You were.  Okay.  So at that 7 

point didn't that have some meaning for you? 8 

  MS. SNOW:  It puzzled me that a member of 9 

the Historic Preservation Revenue Board, who should be 10 

knowledgeable in these matters had a concern about how 11 

they were able to do this, and my understanding was, 12 

in talking to Nancy Metzger of Capitol Hill 13 

Restoration Society, that they were building as a 14 

matter of right, and it didn't become a matter of 15 

interest to investigate in reliance on people whom I 16 

thought knew a lot more about these matters than I 17 

did. 18 

  MR. AGUGLIA:  But is it fair to state in 19 

February of 2003 you had the plans? 20 

  MS. SNOW:  Had the plans. 21 

  MR. AGUGLIA:  From Mr. Stoneburner. 22 

  MS. SNOW:  Yes. 23 

  MR. AGUGLIA:  Directly, and you knew that 24 

there was an issue being raised about a variance being 25 
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needed. 1 

  MS. SNOW:  Yes. 2 

  MR. AGUGLIA:  All right, and then what was 3 

the length of time before you engaged zoning counsel? 4 

  MS. SNOW:  I think we did a lot of 5 

investigation on our own. 6 

  MR. AGUGLIA:  Well, when did you engage 7 

zoning counsel? 8 

  MS. SNOW:  In August. 9 

  MR. AGUGLIA:  August.  All right.  Was 10 

that after the encroachment on your easement on your 11 

property by the  contractor, the general contractor 12 

for the owner? 13 

  MS. SNOW:  Yes, and we -- 14 

  MR. AGUGLIA:  It was. 15 

  MS. SNOW:  -- engaged -- well, we tried to 16 

engage counsel before, this particular law firm, and 17 

they were not able to assist with the zoning.  They 18 

could assist with the encroachment, but not with the 19 

zoning.  So we were looking at them both.  We weren't 20 

looking at -- we were looking at a whole package of 21 

what was going on, including the potential hazard. 22 

  MR. AGUGLIA:  But it was approximately six 23 

months before you engaged zoning counsel from the 24 

February meetings, correct? 25 
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  MS. SNOW:  Yes, because there was no 1 

construction until July.  The building wasn't razed 2 

until mid-July. 3 

  MR. AGUGLIA:  Right, and wasn't really 4 

your engagement of counsel, zoning counsel, 5 

precipitated by the fact that the contractor 6 

encroached on your property? 7 

  MS. SNOW:  As I have testified, Mr. 8 

Aguglia, there were a number of things that happened 9 

that all came together over a period of time to 10 

suggest that something wasn't right and that it beared 11 

(phonetic) looking into. 12 

  MR. AGUGLIA:  Okay. 13 

  MS. SNOW:  And so we had been trying for 14 

some time to get help from our ANC representative, 15 

from ANC.  We wrote numerous letters.  We copied our 16 

Commissioner.  You know, we just tried to do as much 17 

as we could on our own 18 

  CHAIRPERSON GRIFFIS:  Okay. 19 

  MR. AGUGLIA:  All right.  Now, I'm 20 

referring you to our Exhibit F.  Now, was this the 21 

alleyway before -- pretty much immediately before the 22 

contractor came in and then tore out the shrubbery and 23 

put in the -- 24 

  MS. SNOW:  I see what you're referring to 25 
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on the first exhibit.  I can't see the number, but 1 

it's the top of the three photographs. 2 

  MR. AGUGLIA:  Right. 3 

  MS. SNOW:  And it is a photograph of the 4 

way the area appeared prior to the demolition of the 5 

building.  It does show the little Pepco retaining 6 

wall, and then there is a grassy area to the right of 7 

the retaining wall and to the left of it. 8 

  CHAIRPERSON GRIFFIS:  So it does show the 9 

existing condition before construction. 10 

  MS. SNOW:  Yes, right. 11 

  MR. AGUGLIA:  Did you use the easement-12 

way? 13 

  MS. SNOW:  Yes, we did. 14 

  MR. AGUGLIA:  You did? 15 

  MS. SNOW:  Regularly. 16 

  MR. AGUGLIA:  You used it even though 17 

there was a fence here? 18 

  MS. SNOW:  There was no fence there. 19 

  MR. AGUGLIA:  There was no fence there? 20 

  MS. SNOW:  No, there was never a fence 21 

there. Occasionally -- 22 

  PARTICIPANT:  (Speaking from a unmicked 23 

location.) 24 

  CHAIRPERSON GRIFFIS:  Okay.  You're not on 25 
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the record.  So I can't have you speaking. 1 

  MS. SNOW:  Occasionally there was this 2 

gentleman who resided or attempted to reside there. 3 

  CHAIRPERSON GRIFFIS:  Okay. 4 

  MS. SNOW:  And he would put some -- 5 

  CHAIRPERSON GRIFFIS:  Where are we going 6 

with this? 7 

  MR. AGUGLIA:  Well, I guess I'll let it be 8 

since I feel it's irrelevant.  I just wanted to 9 

show -- 10 

  CHAIRPERSON GRIFFIS:  Indeed, and it has 11 

been your strong point that it's irrelevant. 12 

  MR. AGUGLIA:  Yes, sir, and I'll stick 13 

with my strong points. 14 

  CHAIRPERSON GRIFFIS:  Good. 15 

  MR. AGUGLIA:  Thank you. 16 

  Now, is it your testimony that you talked 17 

to Lenny Douglas at DCRA and he told you that any 18 

builder, anyone building a foundation did not need a 19 

building permit? 20 

  MS. SNOW:  No, no, that was not my 21 

testimony.  He told me that you did not need a 22 

building permit until you went above ground, and since 23 

they were only building a foundation, they did not 24 

need a building permit. 25 
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  MR. AGUGLIA:  It is your testimony that 1 

Mr. Douglas told you if you're building a foundation 2 

only, you do not need a building permit; is that 3 

correct? 4 

  MS. SNOW:  Yes, because I knew they had a 5 

foundation permit, and I knew they had a plumbing 6 

permit, but I thought as a lay person that you needed 7 

a building permit, and he said only when you go above 8 

ground. 9 

  What is the difference between a 10 

foundation permit and a building permit?  You lost me. 11 

  MS. RUSTAD:  Objection.  This is a 12 

technical question. 13 

  CHAIRPERSON GRIFFIS:  Can you answer that 14 

question? 15 

  MS. SNOW:  Well, I can answer it.  I mean 16 

I went to DCRA.  I saw the application for a 17 

foundation. 18 

  CHAIRPERSON GRIFFIS:  Okay. 19 

  MS. SNOW:  I saw the application for 20 

plumbing, and they could not produce a building 21 

permit. 22 

  CHAIRPERSON GRIFFIS:  Okay. 23 

  MS. SNOW:  Which I did not see until 24 

later. 25 
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  CHAIRPERSON GRIFFIS:  Good.  I'm going to 1 

agree with the objection.  Let's move on off of this. 2 

  However, I need clarification.  You 3 

indicated that a gentleman -- did you get a name -- 4 

told you that a building permit wasn't required for 5 

anything above grade? 6 

  MS. SNOW:  Mr. Lenny Douglas said that a 7 

building permit is not -- 8 

  CHAIRPERSON GRIFFIS:  Who is Lenny 9 

Douglas? 10 

  MS. SNOW:  He's with the -- I have to look 11 

at my testimony briefly which I've written out. 12 

  CHAIRPERSON GRIFFIS:  Is he part of the 13 

permit processing in DCRA? 14 

  PARTICIPANT:  Yes. 15 

  MS. SNOW:  He is.  He -- 16 

  CHAIRPERSON GRIFFIS:  That's fine.  Next 17 

question. 18 

  MR. AGUGLIA:  All right.  Are you aware 19 

that you do not need to publish notice of an 20 

application under a matter of right in the 21 

neighborhood?  Are you aware of that? 22 

  MS. SNOW:  I remember reading -- I have 23 

read many of the regulations since -- I began reading 24 

them in August, but that was not -- it didn't appear 25 
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to me that there was a matter of right building, given 1 

my reading of the R-4 district zoning regulations and 2 

the minimum lot width and area requirements. 3 

  MR. AGUGLIA:  But my question is:  are you 4 

aware of any requirement that you have to post a 5 

notice to the public that you're building as a matter 6 

of right? 7 

  MS. SNOW:  No, and that's not my point.  8 

My point is -- 9 

  MR. AGUGLIA:  That's my point.  All right. 10 

  Now, my next question is:  did you check 11 

the trailer where the construction was taking place to 12 

see if they had posted the permits? 13 

  MS. SNOW:  I did, and they had not. 14 

  MR. AGUGLIA:  They had not what? 15 

  MS. SNOW:  They had not in the very 16 

beginning had any posted permits, and I went in and 17 

they were posted on the inside of the trailer, and 18 

some of them were just lying on a table, and Stan 19 

showed them to me and said, "Well, I have this one.  I 20 

have plumbing, and I have foundation, but I don't know 21 

where the building permit is.  It's not here." 22 

  MR. AGUGLIA:  What date was that? 23 

  MS. SNOW:  This would have been -- that 24 

was in the end of July or beginning of August. 25 
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  MR. AGUGLIA:  You are aware from testimony 1 

that a building permit to go above ground was not 2 

issued until the end of July? 3 

  MS. SNOW:  End of August. 4 

  MR. AGUGLIA:  End of July? 5 

  MS. SNOW:  My understanding is that the 6 

building permit was issued August 25th. 7 

  MR. AGUGLIA:  You may be right.  All 8 

right.  So he would -- I'm sorry.  Then he could not 9 

have had a building permit in late July or early 10 

August if it was not issued until late August, 11 

correct? 12 

  MS. SNOW:  Correct.  I do understand that 13 

now. 14 

  MR. AGUGLIA:  Okay.  All right.  For Ms. 15 

Louise Smith, one question. 16 

  MS. SMITH:  I'm Lousie Smith. 17 

  MR. AGUGLIA:  Right.  Is it your basic 18 

testimony that my clients are lying to the Board and 19 

that they were telling you that they had pulled a fast 20 

one and they knew they could only build two there?  Is 21 

that your basic testimony? 22 

  MS. SMITH:  They had been told they could 23 

only build two.  They told me that it took them six 24 

months before someone helped them figure out how they 25 
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could build three. 1 

  MR. AGUGLIA:  And that's your testimony? 2 

  MS. SMITH:  That is my testimony. 3 

  MR. AGUGLIA:  Okay.  Thank you. 4 

  All right.  A couple of questions for Mr. 5 

Langlin. 6 

  MR. LANGLIN:  Langlin.  Thanks. 7 

  MR. AGUGLIA:  Langlin.  All right.  First, 8 

on the process everyone is confused on the history and 9 

on the process.  Were you aware that roughly before 10 

1962, as your own counsel has stated, that you could 11 

get an A&T lot and that you could use that as a 12 

building lot? 13 

  MR. LANGLIN:  Oh, that's correct, yes. 14 

  MR. AGUGLIA:  You were aware of that? 15 

  MR. LANGLIN:  Yes, yes. 16 

  MR. AGUGLIA:  You were aware of that? 17 

  MR. LANGLIN:  Yes.  The prohibition 18 

against using an A&T lot dates from the early '60s. 19 

  MR. AGUGLIA:  Okay.  Now, so you're aware 20 

that these lots that you're showing on your survey 21 

were probably  built on those 800 lots, correct? 22 

  MR. LANGLIN:  Yes, those are all pre-1960 23 

dwellings for sure. 24 

  MR. AGUGLIA:  Okay.  Now, in the course of 25 
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doing your research, I think at one point you said you 1 

would trot down to DCRA and double check with the 2 

Surveyor's Office; is that correct? 3 

  MR. LANGLIN:  What I was talking about is 4 

when we are making a subdivision application.  I 5 

wasn't talking about this specific project. 6 

  MR. AGUGLIA:  Well, right.  No, not the 7 

specific, but in general. 8 

  MR. LANGLIN:  That's correct. 9 

  MR. AGUGLIA:  All right. 10 

  MR. LANGLIN:  If we have questions or are 11 

not sure of what the requirements state, which does 12 

happen. 13 

  MR. AGUGLIA:  Okay.  Do you ever go to the 14 

Zoning Administrator? 15 

  MR. LANGLIN:  Oh, yes.  Oh, yes. 16 

  MR. AGUGLIA:  And ask for advice? 17 

  MR. LANGLIN:  Oh, yes. 18 

  MR. AGUGLIA:  Now, looking at let's take 19 

for an example Lot 838, and that's the Smiths'. 20 

  MR. LANGLIN:  Eight, thirty-six is the 21 

Smiths'.  It's -- 22 

  MR. AGUGLIA:  I'm sorry.  Eight, thirty-23 

six.  What is the width of that lot as shown on your 24 

survey? 25 
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  MR. LANGLIN:  Pardon me while I put my 1 

spectacles on. 2 

  That lot is 18.67 feet wide in front, 3 

17.79 feet wide in the rear.  It steps in. 4 

  MR. AGUGLIA:  So under today's zoning 5 

regulations, that would be nonconforming, correct, in 6 

width? 7 

  MR. LANGLIN:  I think the average width 8 

would be conforming. 9 

  MR. AGUGLIA:  The average width? 10 

  MR. LANGLIN:  I think it would be.  I 11 

think it would average out to more than 18. 12 

  MR. AGUGLIA:  All right.  What about Lot 13 

832? 14 

  MR. LANGLIN:  Eighty, thirty-two would be 15 

nonconforming under -- if it was  -- if it was to go 16 

in for a record lot today, it might not pass 17 

subdivision. 18 

  MR. AGUGLIA:  Okay.  Now, on your survey, 19 

you show Lots 26, 27 and 28.  Since they're not 800 20 

lots, does it indicate to you that they are record 21 

lots? 22 

  MR. LANGLIN:  They are record lots. 23 

  MR. AGUGLIA:  They are record lots? 24 

  MR. LANGLIN:  They are record lots.  I 25 
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have the subdivision plat. 1 

  MR. AGUGLIA:  Okay, and does that look 2 

like the subdivision plat? 3 

  MR. LANGLIN:  The drawing in the upper 4 

right is a part of the subdivision plat.  I have the 5 

entire plat if the Board would like it. 6 

  MR. AGUGLIA:  Is it the other section? 7 

  MR. LANGLIN:  Yes, it is. 8 

  MR. AGUGLIA:  Okay.  It was just for 9 

convenience that we sliced it this way. 10 

  MR. LANGLIN:  Because they include a 11 

reduction of the subdivision plat. 12 

  MR. AGUGLIA:  Okay.  So this indicates 13 

that a record lot had been obtained? 14 

  MR. LANGLIN:  Yes, sir. 15 

  MR. AGUGLIA:  Does it show that there was 16 

zoning approval on the -- you're familiar with these 17 

on the subdivision? 18 

  MR. LANGLIN:  Yes, sir.  Subdivision plats 19 

on their face have a zoning certification. 20 

  MR. AGUGLIA:  Right, and this one says 21 

approved? 22 

  MR. LANGLIN:  Yes, sir. 23 

  MR. AGUGLIA:  It does?  Okay.  Now, would 24 

you think that was reasonable to rely on to start 25 
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construction? 1 

  MR. NETTLER:  Objection. 2 

  CHAIRPERSON GRIFFIS:  What's the 3 

objection. 4 

  MR. NETTLER:  It's beyond his competence. 5 

  MR. AGUGLIA:  No, it isn't. 6 

  MR. NETTLER:  -- reasonable to rely on a 7 

Zoning Administrator approval on this particular 8 

thing.  That's an issue for you to decide as to 9 

whether that's even the standard here, is the issue 10 

also, but it's certainly not something Mr. Langlin is 11 

competent to testify to. 12 

  MR. AGUGLIA:  He says he does it every day 13 

and he relies on subdivisions.  He knows the process. 14 

 I think it's a fair question. 15 

  MR. NETTLER:  He doesn't say that he 16 

relies on them.  He says that he checks sometimes with 17 

the Zoning Administrator's Office. 18 

  MR. AGUGLIA:  That was a different 19 

question.  I asked him if he checked with the Zoning 20 

Administrator's Office as a general matter, and he 21 

said he trotted down to the Surveyor and obviously he 22 

trots down to the Zoning Administrator just like my 23 

clients trotted down.  So I think it's a fair 24 

question. 25 
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  MR. NETTLER:  Well, it still doesn't give 1 

him a basis for saying whether it's reasonable to rely 2 

on anything in particular here without knowing -- 3 

  MS. BAILEY:  Mr. Nettler, if you need 4 

to -- 5 

  MR. NETTLER:  It's still not a basis for 6 

saying whether it's reasonable to rely without knowing 7 

all of the underlying facts, all of the information 8 

that's told to the particular individual who may have 9 

signed off on it at the time that they signed off on 10 

it. 11 

  CHAIRPERSON GRIFFIS:  I think the scope of 12 

what he can answer is more to the point of assessing 13 

the direct document that he's looking at to see 14 

whether he finds there's validity to that or not, but 15 

going in, it seems to be asking a little bit more 16 

speculation of the process. 17 

  MR. AGUGLIA:  All right.  Does this appear 18 

to be a valid document to you? 19 

  MR. LANGLIN:  Yes, it does. 20 

  MR. AGUGLIA:  Thank you.   21 

  No further questions. 22 

  CHAIRPERSON GRIFFIS:  Anything else?  Very 23 

well. 24 

  MR. NETTLER:  Just have some -- 25 
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  CHAIRPERSON GRIFFIS:  Redirect? 1 

  The ANC member is not here, correct?  2 

Okay. 3 

  MR. NETTLER:  Just two questions, Mr. 4 

Langlin.  When you've gone down to the Zoning 5 

Administrator's office, did they ever make a mistake? 6 

  MR. LANGLIN:  Yes, that does happen.  We 7 

have in our files -- we have in our files plats that 8 

have been recorded and then unrecorded by the D.C. 9 

Surveyor Office when a mistake came to light. 10 

  CHAIRPERSON GRIFFIS:   Okay. 11 

  MR. LANGLIN:  We have plats that have been 12 

canceled.  It does happen. 13 

  CHAIRPERSON GRIFFIS:  We'll note for the 14 

record that the Zoning Administrators and Surveyors 15 

can often make mistakes. 16 

  MS. RUSTAD:  I have one follow-up for Ms. 17 

Snow. 18 

  Again, you discovered that a building 19 

permit had been issued on August 28th, correct? 20 

  MS. SNOW:  Correct. 21 

  MS. RUSTAD:  And when did you file your 22 

appeal of the issuance of the building permit? 23 

  MS. SNOW:  That was on September 12th of 24 

2003. 25 
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  MS. RUSTAD:  Thank you. 1 

  That's it for the witnesses unless there's 2 

any recross. 3 

  CHAIRPERSON GRIFFIS:  Any cross on that 4 

last two questions?  Any cross on the redirect? 5 

  MR. AGUGLIA:  No. 6 

  CHAIRPERSON GRIFFIS:  Okay.  Very well.  7 

Are you ready for closing? 8 

  MS. RUSTAD:  Yes. 9 

  CHAIRPERSON GRIFFIS:  Do we have any Board 10 

questions, final Board questions? 11 

  (No response.) 12 

  CHAIRPERSON GRIFFIS:  Very well.  Thank 13 

you all very much. 14 

  Let's move right into that then. 15 

  MS. RUSTAD:  In closing, again, it's our 16 

position as supported by the zoning regulations that 17 

this is not matter of right.  You've heard the 18 

applicant testify that they were told it was 19 

grandfathered.  Everybody gave them conflicting 20 

testimony as to how it was grandfathered.  So they're 21 

not sure how, which raises a huge question as to 22 

whether their reliance on DCRA was well placed. 23 

  We also have to keep in mind that if these 24 

properties are grandfathered, as that is part of their 25 
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case, that the Chapter 20 which addresses 1 

nonconforming structures or uses, the purpose there is 2 

that nonconforming uses are the exception, and that 3 

they are to be phased out when replaced with a new use 4 

or a new building. 5 

  It's our position, as stated earlier, that 6 

the applicant has not met the variance test.  This 7 

property was not unique.  When you look at the 8 

definition of "lot," which the Board has cited and I 9 

won't repeat, it can easily be said that the Pepco 10 

substation was on a lot that was the part of Lot 4, 11 

and that included the open spaces around that lot. 12 

  That Lot 4 was a rectangular, flat, and 13 

large lot.  There was nothing that prohibited the 14 

applicant from subdividing it into two complying 15 

record lots on which they could build.  Rather, it was 16 

their preference to build on three.  17 

  In fact, they didn't even consider two.  18 

They immediately had plans after getting the Pepco 19 

subdivision, the old subdivision or -- excuse me -- 20 

building permit plat from Pepco; they immediately had 21 

plans drawn up for three. 22 

  You also have to, as Larry Smith pointed 23 

out, this Board does have to take into account the 24 

credibility of the applicant, and during his own 25 
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testimony, Mr. Stoneburner said on cross examination 1 

by myself that he had not shown DCRA that Attachment 4 2 

to the Office of Planning report. 3 

  But then when Board member Miller asked 4 

him a similar question, he said he took everything 5 

from the Surveyor's Office over to Mr. Bellow.  It's 6 

one or the other.  It cannot be both. 7 

  With regard to the hardship, again, their 8 

hardship is the same thing as their uniqueness, which 9 

is relying on the District.  This hardship rule, as 10 

was stated in the DeEscarate case, is a manifestation 11 

of the equitable principle of estoppel, and of course, 12 

the Board and the courts have recognized that estoppel 13 

is not favored against the government, although it has 14 

been applied in several circumstances. 15 

  There is a test to be applied with 16 

estoppel.  First, it's a five pronged test.  The first 17 

part is that extensive and permanent improvements have 18 

been made.  As of the date of the stop work order, 19 

they were only 36 inches above grade, 20 

  That these improvements were made in good 21 

faith.  Again, it is our position that they were not 22 

made in good faith. 23 

  That the improvements were made in 24 

justifiable and reasonable reliance upon the approvals 25 
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of the government.  Again, it is our position that it 1 

was their misstatements, misrepresentations and 2 

omissions in their permit applications that led to the 3 

approvals of the permits. 4 

  And then the fourth prong of the test is 5 

that the affirmative acts of the District must have 6 

resulted in these improvements.  Again, the acts of 7 

the District in approving the permits were induced by 8 

the applicant. 9 

  And the fifth prong is that the 10 

improvements were made without notice that the 11 

improvements might violate the zoning regulations.  12 

Even the applicant has testified that they were aware 13 

as early as February last year that there were 14 

possible problems. 15 

  I have already pointed out how the 16 

DeEscarate case is distinguishable, and as for their 17 

reliance on DCRA, in Rafferty v. District of Columbia 18 

Zoning Commission, which is 622 Atlantic 2nd 191, the 19 

court held that the petitioners had constructive 20 

notice of PUD restrictions and could not have 21 

justifiably relied on the issuance of building permits 22 

contrary to those restrictions.  Here, again, they had 23 

constructive notice. 24 

  Finally, with regard to the hardship 25 
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prong, in this case any hardship was self-created.  1 

Again, they could have created two lots, but instead 2 

chose to create three that were nonconforming.  And 3 

the Board needs to look at the process they went 4 

through. 5 

  This was a piecemeal process.  We have 6 

submitted with our filing as of yesterday a time line 7 

which very articulately lays out the different 8 

permits, the errors and omissions, the different names 9 

that were used, all of which must have misled the 10 

District. 11 

  And this piecemeal fashion is the same 12 

type of case that was brought up in Sissen v. Board of 13 

Zoning Adjustment. 14 

  Another thing to look at, that if two 15 

conforming lots had been created versus the three 16 

nonconforming, this would have resolved many issues, 17 

including the side yard, which we agree with the 18 

Office of Planning and think it's well supported by 19 

law that the side yards are required for the end 20 

units, as they do not have an attaching wall. 21 

  And in fact, they cannot have an attaching 22 

wall. 23 

  It would also have obviated the need to do 24 

construction on property that wasn't theirs, and 25 
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although that is not an issue before this Board it 1 

does go to the credibility.  The applicant is stating 2 

that they did everything in their power to comply with 3 

the zoning regulations, but yet when you go through 4 

the record in this case, it's clear that they had 5 

complete disregard for the building code regulations. 6 

  And I can submit with everything else 7 

we've promised to submit the building code provision 8 

which does say that you can have a foundation permit 9 

without a building permit.  Usually you do have a 10 

building permit going through the process, but that 11 

can take longer because it does require full zoning 12 

review versus the cursory review that goes through for 13 

a raze permit. 14 

  Clearly the raze permit in this case did 15 

not say that they could build three structures, nor 16 

did the foundation permit, and we have submitted in 17 

our case, I believe it's the Brandon BZA case -- I'm 18 

mistaken.  It was an appeal of ANC-6A, which appealed 19 

a foundation permit, and the Board said that that 20 

appeal was premature because they had not yet come 21 

above grade, and that the structure above grade could, 22 

in fact, have complied with the side yard 23 

requirements. 24 

  Again, the mention of digging up the 25 
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neighbor's encroachment was offered just for the 1 

purposes to show the lack of disregard for other 2 

people's property rights and regulations that this 3 

applicant had.   4 

  In short, this development is not as 5 

matter of right.  We've laid that out very well in our 6 

filings.  The applicant has not satisfied the test for 7 

the variance. 8 

  Speaking to the third prong of no harm to 9 

the public good, our clients have testified that this 10 

is harm to the public good and that it is creating 11 

more density in an area that is pretty overcrowded at 12 

this point; the additional traffic constraints, and 13 

then just what was required to build this. 14 

  There's huge questions raised by WASA and 15 

Department of Health, I believe, as to whether there 16 

is appropriate sediment control, which could lead to 17 

harm to the public good.  18 

  But even before you get to there, you need 19 

to get through practical difficulty and the uniqueness 20 

and practical difficulty, which they do not meet.  And 21 

that we would request that the  Board deny the 22 

variances. 23 

  CHAIRPERSON GRIFFIS:  Well timed.  Thank 24 

you very much. 25 
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  Are you ready to move right in?  Are you 1 

calling any rebuttal witnesses? 2 

  MR. AGUGLIA:  Yes.  It will be about two 3 

minutes. 4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  MR. AGUGLIA:  All right? 6 

  CHAIRPERSON GRIFFIS:  For everyone who is 7 

attendant here, it is seven o'clock, of course.  This 8 

is the last piece that we have.  We'll have rebuttal 9 

witnesses.  We'll have cross examination of any 10 

testimony that's provided in rebuttal, and then we'll 11 

have closing remarks by the applicant. 12 

  And then it will take us a few minutes to 13 

go through the submissions that are going to be 14 

required, and then we will set a date to decide this. 15 

  MR. AGUGLIA:  Thank you.  I will be as 16 

brief as possible. 17 

  A question to Mr. Stoneburner.  Did you 18 

meet with Louise Smith and advise her that you always 19 

knew you could only put two dwellings, build two 20 

dwellings on this property? 21 

  MR. STONEBURNER:  No, we did not. 22 

  MR. AGUGLIA:  All right.  Mr. Doerfler, 23 

could you please identify yourself and give your 24 

address? 25 
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  MR. DOERFLER:  Chris Doerfler, 5000 1 

Gardner Drive, Alexandria, Virginia. 2 

  MR. AGUGLIA:  And, Mr. Doerfler, I'm sorry 3 

for mispronouncing your name. 4 

  And you are a principal? 5 

  MR. DOERFLER:  I am. 6 

  MR. AGUGLIA:  Okay.  Did you meet with 7 

Louise Smith and tell her that you essentially knew 8 

that you could only build two row houses on this 9 

property and that you were pulling a fast one? 10 

  MR. DOERFLER:  No, I did not. 11 

  MR. AGUGLIA:  Okay.  Mr. -- 12 

  CHAIRPERSON GRIFFIS:  Have you been sworn 13 

in? 14 

  MR. DOERFLER:  No.  No, actually I didn't. 15 

  CHAIRPERSON GRIFFIS:  All right. 16 

  MR. DOERFLER:  I think that was a late -- 17 

  CHAIRPERSON GRIFFIS:  All right. 18 

  MR. AGUGLIA:  The last two will need to be 19 

sworn in. 20 

  CHAIRPERSON GRIFFIS:  Yeah.  Ms. Bailey. 21 

  Do you mind just standing up and giving 22 

your attention to the far right and Ms. Bailey?  23 

She'll swear you in. 24 

  (Whereupon, the witnesses were duly sworn, 25 
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to include any prior testimony given.) 1 

  CHAIRPERSON GRIFFIS:  Good embellishment. 2 

 That way we don't have to ask you the same question 3 

again. 4 

  MR. DOERFLER:  Thank you. 5 

  MR. AGUGLIA:  Glen, would you please state 6 

your name for the record and address? 7 

  MR. LINDENGREN:  Glen Lindengren, 314 8 

Friendship Manor Drive, Stevensville, Maryland. 9 

  MR. AGUGLIA:  All right.  Mr. Lindengren, 10 

were all permits that you obtained for construction, 11 

whether it be for the razing of the substation, 12 

whether it be for the building of the foundation, or 13 

whether it be for building of all the rest of the 14 

construction above the foundation, were they all 15 

posted in your trailer? 16 

  MR. LINDENGREN:  Yes. 17 

  MR. AGUGLIA:  And where was the trailer? 18 

  MR. LINDENGREN:  Well, it was on site, but 19 

once we razed the building first, we had the permit on 20 

site at that time, posted somehow on the site.  When 21 

we brought the trailer to the site, which was within a 22 

day or two, we posted all of the permits in the 23 

trailer principally. 24 

  MR. AGUGLIA:  So if I had a question as to 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 305 

the validity of your building razing, putting in 1 

foundations, you were -- I would be able to walk into 2 

your trailer and then see evidence of your authority 3 

to do so? 4 

  MR. LINDENGREN:  Yes, you would. 5 

  MR. AGUGLIA:  All right.  No further 6 

questions on rebuttal. 7 

  CHAIRPERSON GRIFFIS:  Good.  Last 8 

questions then from the Board for these witnesses? 9 

  (No response.) 10 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you. 11 

  Closing? 12 

  MR. AGUGLIA:  Yes.  May I stand? 13 

  CHAIRPERSON GRIFFIS:  You need to be on a 14 

mic, but, yeah, if you can have that mic, that's fine. 15 

  MR. AGUGLIA:  All right.  I'll be as brief 16 

as possible.   17 

  I believe we've met our burden of proof.  18 

What we have said to you is that there were enough 19 

approvals from the Zoning Office, DCRA, that my 20 

clients reasonably relied on those approvals to their 21 

detriment, if, in fact, you find that a variance is 22 

not applicable. 23 

  Therefore, those reliances, in fact, 24 

constitute a practical difficult.  they constitute 25 
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unique circumstances based upon the zoning history, 1 

and that is under the case law and under your own 2 

decisions, constitutes a practical difficulty, and 3 

again, I'm specifically referring to Case No. 16989.  4 

It's the Burr case, which cited the Monaco case and 5 

the DeEscarate case, which says when the land owner's 6 

hardship stems from their reliance on actions of the 7 

zoning authorities, thus we conclude that good faith 8 

detrimental reliance on the zoning authority's 9 

informal assurance may be taken into account in 10 

assessing the landowner's undue hardship under 11 

variance law. 12 

  So what we've shown is seven different 13 

approvals.  We showed Mr. Stoneburner went to Mr. 14 

Bellow.  Okay?  That's one. 15 

  We then showed that he went to the HPRB.  16 

That question was raised.  He went to the HPRB and 17 

there was another approval there, and in fact, the 18 

exhibit that we have indicates it was an independent 19 

approval. 20 

  The exhibit clearly shows -- this is our 21 

Exhibit H -- the applicant has represented and staff 22 

has confirmed with the Zoning Administrator that BZA 23 

approval is not required in this instance.  Okay?  So 24 

that was independent without any interference, so to 25 
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speak, any interplay from my clients.  All right? 1 

  So at that point they bring in Mr. Greene. 2 

 Mr. Greene says, "Gee, you know, I want to make sure 3 

that we can build here," and he speaks with Mr. Kelly. 4 

  And then Mr. Kelly says, "Yes, you can," 5 

matter of right.  So then Kelly -- I think it was said 6 

that he was somewhat new on the job -- he speaks with 7 

Fay Agande and with Mr. Denzel Noble, and they have a 8 

conference call, and what comes back from that?  You 9 

can build as a matter of right. 10 

  All right.  Then during the process we 11 

have Mr. Maiden.  Mr. Maiden basically testified he 12 

did not interact with the D.C. officials on this 13 

question.  He basically submitted an application.  It 14 

comes back zoning approved.  He submitted a request 15 

for a record lot so he could build on it, 26, 27 and 16 

28 as you saw in the survey, and they said approved as 17 

zoning, approved as historic preservation.  You can 18 

build on it. 19 

  So he did not interplay with them.  As he 20 

said, "I filed the application.  They approve it or 21 

disapprove it and then we move on." 22 

  So we have shown seven instances of 23 

detrimental reliance on our clients that were one 24 

might say absent of any interference or cajoling on 25 
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the part of my clients as to what the proper way to go 1 

was.  So I feel we've met that test. 2 

  Clearly we've met the other portions of 3 

the test about detrimental reliance.  I don't want to 4 

call this the Garden of Eden over here.  I think that 5 

the neighbors, and perhaps understandably so, were 6 

upset by the encroachment, and that's what led to this 7 

opposition, but the encroachment is not before you.  8 

That is a separate civil matter that they can duke out 9 

in court if they so please. 10 

  And, clearly, as the ANC which voted in 11 

favor of the proposal, clearly, as they showed, gee, 12 

this is the only residence facing the park.  We have 13 

got a sports club, an American Legion, and I think Mr. 14 

Sheldon also said on the other side of the park there 15 

may not have been any residents facing the park. 16 

  We welcome residences, especially ones 17 

that are so beautifully done and fit so beautifully in 18 

with the neighborhood, and as Mr. Griffis pointed out, 19 

in a neighborhood that, in fact, has a lot of shallow 20 

lots. 21 

  So, again, in conclusion we have met our 22 

burden of proof that we are entitled to a variance as 23 

a practical difficulty stemming from an extraordinary 24 

circumstance due to the zoning history, and clearly 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 309 

this has been a benefit to the community, as the ANC 1 

has recognized. 2 

  Thank you. 3 

  CHAIRPERSON GRIFFIS:  Thank you very much. 4 

  Thank you all very much. 5 

  We're going to proceed with this in terms 6 

of setting a decision on this.  We make decisions in 7 

our public meetings in the first Tuesday of every 8 

month.  As we're going to have submissions on this 9 

from Ms. Bailey, we'll go through.  I do not believe 10 

that we can make our March decision making, which 11 

means that we move this to the first Tuesday in April, 12 

which is the sixth. 13 

  So going back from there, Ms. Bailey, do 14 

you have a list of what the Board is requesting, the 15 

four submissions? 16 

  MS. BAILEY:  I believe so, Mr. Chairman.  17 

The first thing that I have on my list is there was 18 

discussion about the Pepco deed.  Does the Board still 19 

want that document, a copy of the deed to indicate 20 

when Pepco purchased the three lots or purchased the 21 

property I guess at this point? 22 

  MR. AGUGLIA:  We can provide it if the 23 

Board wants it. 24 

  CHAIRPERSON GRIFFIS:  All right.  Let's 25 
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bring it in. 1 

  MS. BAILEY:  Okay.  The ANC report, we did 2 

not get that today, and Mr. Sheldon indicated that he 3 

would make that available to the Board. 4 

  CHAIRPERSON GRIFFIS:  Right. 5 

  MS. BAILEY:  Ms. Zigner indicated that the 6 

written testimony of the persons who spoke in 7 

opposition would be coming in.  Zigner?  The written 8 

testimony of the persons in opposition are to be 9 

filed, and also you had mentioned the relevant 10 

building code provision. 11 

  CHAIRPERSON GRIFFIS:  No, we don't need 12 

that. 13 

  MS. BAILEY:  Okay. 14 

  CHAIRPERSON GRIFFIS:  In terms of the 15 

permit, I think the Board is well aware of that.  16 

thank you, Ms. Bailey. 17 

  MS. BAILEY:  There was one other thing 18 

from Ms. Mary Ann Snow, and I didn't get that 19 

information, Mr. Chairman.  I'm not quite sure what 20 

she was supposed to provide.  Has she left?  Ms. Snow? 21 

  MS. SMITH:  I know one thing was her 22 

written testimony.  I don't know if it was deed of 23 

easement, if the Board had requested that. 24 

  MS. BAILEY:  Well, perhaps if you can't 25 
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remember then it's not important, Mr. Chairman. 1 

  CHAIRPERSON GRIFFIS:  Thank you, Ms. 2 

Bailey. 3 

  (Laughter.) 4 

  CHAIRPERSON GRIFFIS:  Yeah, I don't recall 5 

requesting anything of Ms. Snow.  So I think we can 6 

move on with that. 7 

  MS. SMITH:  I think I asked something, and 8 

Ms. Rustad said, "Well, I have something and I'll 9 

submit it." 10 

  MS. RUSTAD:  That rings a bell.  It's the 11 

letter to DCRA, which we can submit at the same time 12 

as the written testimony. 13 

  CHAIRPERSON GRIFFIS:  Well, done. 14 

  MS. BAILEY:  And that's all I have, Mr. 15 

Chairman. 16 

  CHAIRPERSON GRIFFIS:  Excellent.  We'll 17 

also be requesting findings of fact and conclusions of 18 

law. 19 

  Submissions will be due, Ms. Bailey? 20 

  MS. BAILEY:  I would suggest, Mr. 21 

Chairman, the 15th of March. 22 

  CHAIRPERSON GRIFFIS:  Good. 23 

  MS. BAILEY:  And then the findings of fact 24 

would be due the 29th of March. 25 
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  MS. BAILEY:  Excellent. 1 

  MR. AGUGLIA:  I'm sorry.  I missed that.  2 

What is due the 15th? 3 

  MS. BAILEY:  The submissions. 4 

  MR. AGUGLIA:  Yes, okay. 5 

  MS. BAILEY:  And then the findings of 6 

fact, conclusions of law on March 29th. 7 

  MR. AGUGLIA:  Okay, and I wasn't clear.  8 

Did you want us to supply the Pepco deed or not?  I 9 

missed that. 10 

  CHAIRPERSON GRIFFIS:  Yes, we did take it 11 

in.  Pepco deed. 12 

  I'm going to ask one other question of the 13 

applicant, to provide the dates of which Lot 4 was 14 

established.  That can come in with the submissions of 15 

the 15th. 16 

  And I think that's it.  Good.  I'm not 17 

leaving any time for responses to the submissions 18 

because they're more factual than substantive, and I 19 

don't need to have the responses for it.  Obviously it 20 

will go into the record and anything can be covered 21 

with the findings and conclusions, which will come 22 

out. 23 

  Okay.  Questions of procedure schedule?  24 

Any other questions? 25 
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  MS. RUSTAD:  I have another question.  If 1 

you recall at the last time we were before this Board, 2 

there was the matter of the appeal which you said you 3 

would hear next.  Obviously we're not hearing that 4 

tonight. 5 

  CHAIRPERSON GRIFFIS:  No, we'll take a 6 

dinner break, and I expect you all back here. 7 

  MS. RUSTAD:  Great.  I have a babysitter 8 

for the dog. 9 

  CHAIRPERSON GRIFFIS:  We're going on our 10 

twelfth hour today, and as volunteers, we'd like to 11 

get home, too.  So I don't think we'll call the appeal 12 

today. 13 

  Yes, that is another matter that we need 14 

to reschedule.  I'm going to set it after the decision 15 

making as I believe I went through last time, and I 16 

think it's important to say now. 17 

  Obviously this case impacts the appeal.  I 18 

don't know how it's going to be, but how could it not? 19 

 So I would suggest, Ms. Bailey, if you have the 20 

schedule, if this is decided on April, what's the 21 

closest date to the April 6th that we would have 22 

available to schedule the appeal? 23 

  MS. BAILEY:  Based on what we did this 24 

morning, Mr. Chairman, May 18th. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  Ms. Bailey, 1 

what do we have on April 20th in the afternoon?  Do 2 

you know? 3 

  MS. BAILEY:  Twentieth of which month, Mr. 4 

Chairman? 5 

  CHAIRPERSON GRIFFIS:  April. 6 

  MS. BAILEY:  Mr. Chairman, in all honesty, 7 

Mr. Nero keeps up with the schedule more than I do, 8 

and he advised us that the April schedule is filled. 9 

  CHAIRPERSON GRIFFIS:  Okay.  We're going 10 

to take the May 11th so that l, first of all -- is 11 

that what we were saying, May 11th? 12 

  MS. BAILEY:  May -- 13 

  CHAIRPERSON GRIFFIS:  Eighteenth? 14 

  MS. BAILEY:  Yes, 18th. 15 

  CHAIRPERSON GRIFFIS:  Okay.  And just so 16 

we have a date that is scheduled. 17 

  This is my concern and my hesitation.  18 

First of all, I wish I could take this as our 19 

popularity of how filled our schedule is, but in all 20 

seriousness, I find it very disruptive for everybody's 21 

schedule to continue this so far out, and of course, 22 

what we deal with here is zoning issues in 23 

construction, and this Board is well aware of what one 24 

month impact is when one is waiting for a decision. 25 
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  And so what I'm going to do is set this 1 

for -- the variance application for the 6th of April. 2 

 I will revisit the schedule depending on the impact 3 

of the appeal at that time, and we may have more 4 

clarity -- again, I have no idea -- of what that is 5 

and perhaps something will drove off the schedule. 6 

  So if all involved will just obviously 7 

remind me at that point, we will revisit that and see 8 

if we can't pull this closer to April. 9 

  Again, it doesn't serve the Board very 10 

well bringing these so far out either, as we have an 11 

awful lot of preparation to do to get ready for this, 12 

and it's clearly easier if it's closer in the 13 

schedule. 14 

  Okay. 15 

  MS. RUSTAD:  Yes, that would be 16 

appreciated because, as has been testified in the 17 

application, construction is ongoing, and the appeal 18 

was filed back in September.  So we're looking at a 19 

long time in between. 20 

  CHAIRPERSON GRIFFIS:  Right.  Well, I 21 

think everyone concerned wants this to be dealt with. 22 

  Okay.  Further questions?  Yes. 23 

  MR. LANGLIN:  Mr. Chairman, it's the 24 

surveyor, Chaz Langlin. 25 
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  Just in answer to your question about what 1 

the date was that Lot 4 was created, I have that in my 2 

file if you want it.  The plat that creates Lot 4 is 3 

not obtainable from the Surveyor's Office.  It's off 4 

limits for copying. 5 

  The date is March 17th, 1797 in original 6 

records of squares, Book 3, page 736. 7 

  CHAIRPERSON GRIFFIS:  Wait a minute.  It 8 

was established? 9 

  MR. LANGLIN:  March 17th, 1797. 10 

  CHAIRPERSON GRIFFIS:  1797?  That's great. 11 

  MR. AGUGLIA:  Sir, you said it was not 12 

available from the Surveyor? 13 

  MR. LANGLIN:  Right.  The old plats  are 14 

off limits for copying.  You have to take a digital 15 

camera down and photograph it. 16 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  17 

Anything else?  Everybody clear, clear on what's going 18 

to happen? 19 

  Of course, at our April 6th meeting, it 20 

will be our full deliberation by the Board.  We won't 21 

have any additional testimony.  The record is open 22 

only for that which we have just requested, and the 23 

dates which we will put in, and so we'll look forward 24 

to getting that, and also the findings and 25 
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conclusions. 1 

  With that, if there's nothing else I can 2 

answer, I can adjourn the afternoon session of the 3 

24th of February, and wish you all a very good 4 

evening. 5 

  (Whereupon, at 7:21 p.m., the public 6 

hearing was concluded.) 7 
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